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V. In-House Corporate Counsel, the Duty of Confidentiality and the Attorney-Client Privilege and Work Product

F. Waiver Issues

As noted above, the attorney-client privilege is waived “if the client, the client's lawyer, or another authorized agent of the client voluntarily
discloses the communication in a non-privileged communication.” 90 Two contexts where waiver questions arise with some frequency are
disclosures to independent auditors and disclosures to government investigators.

90 Restatement § 79.

(1) Disclosures to independent auditors — 

Because an independent auditor is gathering information in aid of its own functions, and not to assist the corporation's counsel in
providing legal advice, disclosure of privileged communications to an auditor generally results in a waiver of the privilege as to all third
parties, including litigation adversaries. 91 Similarly, waiver results if privileged communications are disclosed to a prospective merger
partner or asset purchaser doing diligence or to underwriters of a stock offering. 92 That the company may have compelling financial or
business reasons to make such a disclosure will not prevent a waiver. 93

91  See, e.g. , United States v. El Paso Co., 682 F.2d 530, 538–42 (5th Cir. 1982); S.E.C. v. Brady, 238 F.R.D.
429, 439–40 (N.D. Tex 2006); United States v. ChevronTexaco Corp., 241 F. Supp. 2d 1065, 1070–73 (N.D.
Cal. 2002). On the other hand, a confidential communication with an accountant “for the purpose of obtaining
legal advice from the lawyer ” remains protected by the privilege. United States v. Kovel, 296 F.2d 918, 922 (2d
Cir. 1961) (original emphasis).
92   In re John Doe Corp., 675 F.2d 482, 488–89 (2d Cir. 1982) (waiver resulted from disclosures to company's
own accountant and underwriters’ counsel); Feinberg v. Hibernia Corp., 1993 WL 92516 (E.D. La. 1993)
(disclosures in due diligence).
93   In re John Doe Corp., 675 F.2d at 489 (rejecting argument that disclosure was “coerced by the legal duty of
due diligence and the millions of dollars riding on the public offering of registered securities”).

On the other hand, disclosure to an independent auditor of an attorney's analysis or opinions in anticipation of litigation generally will
not waive the protection of the work product doctrine. 94 This is because, as stated, work product protection is only waived by
disclosure to an actual or potential litigation adversary, whereas the attorney-client privilege is waived by any disclosure outside the
attorney-client relationship.

94  United States v. Deloitte LLP, 610 F.3d 129, 139–43 (D.C. Cir. 2010).

(2) Disclosures to government investigators — 
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A company may feel pressure to disclose privileged communications to government agencies to demonstrate “cooperation” in a
government investigation. 95 Given that the consequences of refusal may include indictment and prosecution, requests of this nature
can reasonably be viewed as coercive. 96 Nevertheless, a company that accedes to such pressure should assume that it has waived
the privilege as to third parties.

95 The U.S. Department of Justice, however, may not pressure a corporation to waive privilege. See 
Memorandum from Sally Quillian Yates, Deputy Att'y Gen., U.S. Dep't of Justice, for All Assistant Att'ys Gen. et
al. (Sept. 9, 2015). The “Yates Memo” is the most recent in a series of policy memoranda issued by the Justice
Department starting in 1999 describing the type of cooperation that will lead to leniency. Between 2006 and
2008, the Justice Department had formal procedures by which a prosecutor could seek permission to require the
waiver of privilege as a condition for leniency.
96  Regents of U. of Cal. v. Superior Court, 81 Cal. Rptr.3d 186 (Cal. App. 2008) (holding that attorney-client
privilege and work product protection were not waived as against private plaintiffs).

Corporations have often argued, sometimes based on agreements with the government, that any waiver resulting from the disclosure
of privileged documents is “selective” to the government alone and cannot inure to the benefit of third parties. Courts have rarely
accepted these arguments, however. 97 As stated by the U.S. Court of Appeals for the District of Columbia, “The client cannot be
permitted to pick and choose among his opponents, waiving the privilege for some and resurrecting the claim of confidentiality to
obstruct others, or to invoke the privilege as to communications whose confidentiality he has already compromised for his own
benefit.” 98 Among the federal appellate courts, only the Eighth Circuit, in what is now a dated opinion, has permitted a corporation's
selective waiver of attorney-client privilege. 99 The Fourth Circuit has permitted the selective waiver of opinion work product, but not
non-opinion work product. 100 As is required for any work product waiver, the disclosure must be to an adversary; but a government
investigatory agency will generally qualify as such. 101

97   In re Pacific Pictures Corp., 679 F.3d 1121, 1124 (9th Cir. 2012) (answering in the affirmative the question
whether “a party waives attorney-client privilege forever by voluntarily disclosing privileged documents to the
federal government”); In re Qwest Commc'ns Int'l Inc., 450 F.3d 1179, 1186–89, 1192–1201 (10th Cir. 2006); In
re Columbia/HCA Healthcare Corp. Billing Practices Litig., 293 F.3d 289, 302–04 (6th Cir. 2002); United States
v. Mass. Inst. of Tech., 129 F.3d 681, 684–86 (1st Cir. 1997); Westinghouse Elec. Corp. v. Republic of the Phil., 
951 F.2d 1414, 1423–24 (3d Cir. 1991); In re Martin Marietta Corp., 856 F.2d 619, 623–24 (4th Cir. 1988).
98  Permian Corp. v. United States, 665 F.2d 1214, 1221 (D.C. Cir. 1981).
99  Diversified Indus. v. Meredith, 572 F.2d 596, 611 (8th Cir. 1977) (“As Diversified disclosed these documents
in a separate and nonpublic SEC investigation, we conclude that only a limited waiver of the privilege occurred.
To hold otherwise may have the effect of thwarting the developing procedure of corporations to employ
independent outside counsel to investigate and advise them in order to protect stockholders, potential
stockholders and customers.” (citations omitted)).
100  Martin Marietta Corp., 856 F.2d at 624–26; see also Permian Corp., 665 F.2d at 1217–18 (holding that work
product protection was preserved by SEC's agreement not to share documents with third parties); Mass. Inst. of
Tech., 129 F.3d at 688 (leaving issue open as to opinion work product). Cases rejecting selective waiver
arguments as to attorney work product include: Qwest Commc'ns Int'l, 450 F.3d at 1190–1201; In re
Columbia/HCA Corp., 293 F.3d at 304–06; Westinghouse Elec. Corp., 951 F.2d at 1427–31; In re Chrysler
Motors Corp., 860 F.2d 844, 845 (8th Cir. 1988) (disclosure of non-opinion work product to class plaintiffs
waived protection against government); and In re Steinhardt Partners, L.P., 9 F.3d 230, 235 (2d Cir. 1993)
(disclosure of opinion work product to SEC waived protection against class action plaintiffs).
101  Westinghouse Elec. Corp., 951 F.2d at 1428.
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