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Employment at Will 

 

“The traditional American common-law rule undergirding 
employment relationships, which we adopted in Martin v. 
New York Life Ins. Co., 148 N.Y. 117 (1895), is the 
presumption that employment for an indefinite or 
unspecified term is at will and may be freely terminated by 
either party at any time without cause or notice.” Horn v. 
New York Times, 100 N.Y.2d 85, 90-91 (2003). 
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Employment at Will 

 

Either party can end the employment 
relationship at any time, with or without 
cause, for any reason except one 
prohibited by law. 
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Employment at Will: Automatic Renewal 
Facts: Written contract has an expiration date that passes. Employee keeps working. 

Common Law: There is an inference that parties intend to renew an employment agreement for 
an additional year where the employee continues to work after expiration of an employment 
contract. Cinefot Int’l. Corp. v. Hudson Photographic Indus., 13 N.Y.2d 249 (1963). 

Goldman v. White Plains Center for Nursing Care, LLC, 11 N.Y.3d 173 (2008): 
[W]here the employer and employee agree that the contract memorializes their understanding, can 
be modified only in writing and expires on a specified date absent additional negotiations for a new 
agreement — application of the common-law presumption would be contrary to principles of 
contract interpretation and the employment-at-will doctrine. In such a situation, the evidentiary 
presumption must yield — and this should be the result regardless of whether the contract is oral 
or written. We therefore hold that the common-law rule cannot be used to imply that there was 
mutual and silent assent to automatic contract renewal when an agreement imposes an express 
obligation on the parties to enter into a new contract to extend the term of employment []. Hence, 
plaintiff's employment became an at-will arrangement upon the expiration of the agreement .… 
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Employment at Will: Estoppel 

Promissory Estoppel: 

 “It is well established that New York law does not recognize 
promissory estoppel in the employment context.” Kramsky v. Chetrit 
Grp. LLC, 2011 WL 2326920 (S.D.N.Y. 2011)*** …. Moreover, such 
an "at will" employment arrangement renders any reliance on a 
representation of continuous employment unreasonable. See Marino 
v. Oakwood Care Ctr., 5 A.D.3d 740, 741 (2d Dept. 2004) ("Since the 
plaintiff was offered only at-will employment, she cannot establish 
reasonable reliance, a necessary element to recover damages . . . 
[for] promissory estoppel."); see also Skillgames, LLC v. Brody, 1 
A.D.3d 247, 250 (1st Dept. 2003).  
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Employment at Will: Handbooks 

• “This handbook is not intended to create a contract of employment for a fixed 
duration. At all times your employment with the Company is at will.” 

• Currier, McCabe & Associates, Inc. v. Maher, 75 A.D.3d 889 (3d Dep’t. 2010):*** 

 The handbook's initial provision stating that its "policies" are not intended to create a contract is 
merely a disclaimer and not one of those substantive policies. Its stated purpose is to prevent the 
policies, in and of themselves, from being construed as an implied employment contract. 
Defendant's execution of a separate contract in which he expressly agreed to the handbook's 
terms rendered this purpose inapplicable. It was defendant's execution of this agreement, and not 
any provision of the handbook, that created his contractual obligations; thus, no conflict resulted 
from the disclaimer's prohibition against the implication of contractual obligations directly from the 
handbook. 
[1] Notably, if the parties had intended to prevent the handbook's terms from becoming contractual 
obligations, they could have accomplished that purpose by making no reference to the handbook 
in their written agreement. The disclaimer would then prevent the handbook's policies, standing 
alone, from being construed as an employment contract by implication (see Lobosco v. New York 
Tel. Co., 96 N.Y.2d 312, 317 (2001)).  
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Employment at Will: Statute of Frauds 

Statute of Frauds: Cron v. Hargro Fabrics, Inc., 91 N.Y.2d 362 (1998):*** 

 It is undisputed that the alleged employment was terminable at will. 
An at-will employment relationship may be "freely terminated by 
either party at any time for any reason or even for no reason" with 
limited exceptions not relevant here…. Under these principles, an at-
will employment relationship may usually be completed within a year 
and ordinarily would not require performance to extend beyond that 
time. Indeed, we have typically held that employment agreements of 
this type are without the proscription of the Statute of Frauds 
concerning one-year performance (see, e.g., Weiner v McGraw-Hill, 
Inc., 57 N.Y.2d 458, 463 (1982)). 
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Employment at Will: Tortious Interference 

Gentile v. Olan, 2013 WL 1880771 (S.D.N.Y. 2013)*** 
 

But in addition to these requirements, claims of interference with an at-will 
employment contract, which this appears to be, are subject to a heightened 
standard. Plaintiffs alleging breach of an at-will employment contract must also 
demonstrate that the defendant "acted with malice or employed wrongful means." 
Barbagallo v. Marcum LLP, 820 F. Supp. 2d 429, 444 (E.D.N.Y. 2011). Such means 
include "fraud, misrepresentation, or threats." Longmire v. Wyser-Pratte, 2007 WL 
2584662, at *16 (S.D.N.Y. 2007) . Here, Plaintiff's contract with White Plains Linen 
did not specify the duration of Plaintiff's employment, nor did it place any 
limitations on her discharge. Under these circumstances, her employment was at 
will. Azzolini v. Marriot Int'l, Inc., 417 F. Supp. 2d 243, 247 (S.D.N.Y. 2005). Plaintiff 
therefore must demonstrate Defendant's culpable conduct. 
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Retaliation 

• Retaliation under Title VII of the Civil Rights Act of 1964 (among other laws): 
 
To state a claim for retaliation under Title VII a Plaintiff must show (1) participation in protected activity; (2) defendant’s 
knowledge of the activity, (3) adverse employment action, and (4) causal connection between the protected activity and 
the adverse action. Kwan v. The Andalex Group, 737 F.3d 834, 844 (2d Cir. 2013). 

• Retaliation under Section 7 of the National Labor Relations Act (29 U.S.C. Sec. 157): 

Rights of Employees 
§ 157 Employees shall have the right to self-organization, to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in other concerted activities for the purpose of collective 
bargaining or other mutual aid or protection, and shall also have the right to refrain from any or all of such activities except 
to the extent that such right may be affected by an agreement requiring membership in a labor organization as a condition 
of employment as authorized in section 8(a)(3) [section 158(a)(3) of this title]. 

§ 158 (a) [Unfair labor practices by employer] It shall be an unfair labor practice for an employer-- 

(1) to interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in section 157…. 
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Performance Improvement Plans 

Pros:  

• Give an underperforming employee a candid assessment of work 
issues and a reasonable opportunity to improve. 

• Sometimes able to set a clear benchmark for achievement. 

• Prompts managers to focus on employee performance and 
improvement. 

• Greater likelihood of creating contemporaneous records of poor 
work performance. 
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Performance Improvement Plans 

Cons: 

• Is it really the employee? (job, supervisor, etc…) 

• Is the employee worth saving? 

• Can the employee really improve? 

• Look like a setup with hindsight? (pretext) 

• Target on employee’s back? (morale) 

• Often used too late 
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Performance Improvement Plans 

Cons, continued: 

• Undermines at-will 

• Are you setting precedent about tolerable poor performance? 

• Intervening events. 

• Differential treatment of subpar employees. 

• Having to justify subjective results (a/k/a “enough improvement?”) 
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Performance Improvement Plans 

 

Conclusions: 
Use sparingly and only when (i) they can be used to 
document objective shortcomings, or (ii) there are a 
small number of subjective factors that can be 
substantiated by credible evidence, preferably by 
multiple sources. 
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Severance Agreements? 

• Are you offering a: 
  Severance Agreement 
Separation Agreement; Release Agreement; Severance  Package; Waiver 
and Release Agreement; 
 Severance, Waiver & Release Agreement 

• Do you have a:  
Severance plan Severance policy Severance program Severance 
fund 

• ERISA asks: Is it a Plan, Fund or Program? 
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ERISA (Employee Retirement Income 
Security Act of 1974) 

• Regulates “employee welfare benefit plans” 

• Compliance and reporting obligations; federal jurisdiction 

• 29 U.S.C. Sec. 1002(1): “any plan, fund or program … established or 
maintained by an employer … for the purpose of providing … benefits in the 
event of … unemployment….” 

• Non-exclusive factors: “(1) whether the employer's undertaking or obligation 
requires managerial discretion in its administration; (2) whether a 
reasonable employee would perceive an ongoing commitment by the 
employer to provide employee benefits; and (3) whether the employer was 
required to analyze the circumstances of each employee's termination 
separately in light of certain criteria.” Okun v. Montefiore Med. Ctr., 793 F.3d 
277, 279 (2d Cir. 2015).***  
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Do you Have an Informal Severance Plan? 

• Whether the employer's undertaking or obligation requires managerial discretion in its 
administration. 

• The more discretion the less it looks like a promise. 

• Whether a reasonable employee would perceive an ongoing commitment by the 
employer to provide employee benefits. 

• Does the Handbook say that there is no severance obligation? 

• Whether the employer was required to analyze the circumstances of each employee's 
termination separately in light of certain criteria. 

• The more formal the structure, the more it looks like something Congress wants to 
regulate. 
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Severance Agreement Considerations 

• Use templates not forms 

• Update templates annually 

• Modify for special unique situations 

• Integration clauses (use with caution): 
 
“This Agreement contains the entire understanding between the 
parties and supersedes all prior, 
existing and contemporaneous oral and written agreements, 
representations and/or promises whether express or implied.” 
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Severance Agreements:  
New Statutory Requirements 

General Obligations Law 5-336 and CPLR 5003-b 

Terms of settlement agreements: Prohibits employers from requiring non-disclosure provisions 
to settle sexual harassment claims, unless (1) confidentiality is requested by the employee in 
the agreement; (2) the employee has 21 days to consider any nondisclosure term; and (3) has 
7 days after signing the agreement in which to revoke the agreement.  

CPLR 5003-b (non-disclosure agreements) does not prohibit confidentiality clauses concerning 
the terms of the agreement, such as the amount of money paid to settle the claims, but applies 
to disclosure "of the underlying facts and circumstances to the claim or action“ unless terms of 
GOL 5-336 are met. 

Arbitration of sexual harassment claims: CPLR 7515 prohibits mandatory arbitration of sexual 
harassment claims. (Unlikely to survive preemption argument under Federal Arbitration Act). 
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Severance Agreements:  
Little Known Strategies 

• Can ask for whatever restrictive covenants you want. (Post-
employment covenants are viewed as commercial contracts). 

• Can use breach of covenants to justify ceasing payments. 

• Allocation of amount to separate categories of claims 

• Wage and hour lawsuits: Need to allocate separate, or add 
additional, consideration for release of harassment / discrimination 
claims. 

• Discrimination lawsuits: Need to allocate amounts to wage and hour 
claims so that if such claims are brought in the future (and deemed 
not waived) they will be deemed paid. 
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Severance Agreements: 
Easy Provisions to Add 
• Acknowledgement of No Wages Owed 

 
Employee acknowledges that Employer has paid Employee in full for all hours worked and owes Employee no wages, 
commissions, bonuses, sick pay, personal leave pay, severance pay, PTO pay or other compensation or benefits or payments 
or form of remuneration of any kind or nature, other than that specifically provided for in this Agreement. 

• Can Participate in EEOC Proceedings 
 
Nothing in this Agreement shall be construed to limit Employee’s right to participate or cooperate in any investigation conducted 
by any Federal, State or Local agency, even if the subject matter concerns a right, claim or matter waived or released by this 
Agreement. To the extent permitted by law, Employee agrees not to participate in any financial settlement or recovery obtained 
by such agencies and shall assign any such settlement or recovery to Employer. 
 
Agreements that prevent employees from cooperating with the EEOC interfere with enforcement activities because they deprive 
the Commission of important testimony and evidence needed to determine whether discrimination has occurred. EEOC 
guidance also states that obtaining a promise from an employee not to file a charge or assist in Commission investigations 
constitutes unlawful retaliation in violation of federal employment rights statutes. See EEOC Enforcement Guidance on Non-
Waivable Employee Rights Under EEOC Enforced Statutes (April 1997); See also 29 C.F.R. § 1625.22(i)(2). 

• NLRA Rights 
 
Anything to the contrary notwithstanding, nothing in this Agreement shall in any way limit or deny Employee’s rights under 
Section 7 of the National Labor Relations Act. 

• DTSA Notice of Immunity 
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Internal Investigations 

• Who?  
 
HR? In-house counsel? Outside counsel? The same outside  
counsel that will be advising the company? 

• When? 
 
Sooner the better: What did you know, when did you know it, what did you do about 
it, and why did/didn’t you do X? 

• What? 
 
What laws (if any) are implicated? 
Do they all have the same legal standards (e.g., NYC) 

• Where? 

• Why? 

• How? (Guidance from ABA, SHRM, LORMAN) 
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Leaves of Absence 

• Family and Medical Leave Act (50+ employees) 

• New York Paid Family Leave (all employers) 
• (Does not apply to the actual employee) 

• Reasonable Accommodation under ADA, State and Local laws 
• Dialogue required under discrimination laws 
• Employee does not have to ask 
• Employer does not have to agree 

• Company policy (handbook or STD, LTD) 

• Workers compensation 

• Disability leave (State, STD, LTD) 



Leaves of Absence in NY 
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Employee Gone AWOL 

• Facts: Employee went out on a scheduled leave. ignored 
communications and has not returned. 

• Reasonable efforts to locate. 

• Document steps along the way. 

• Make a decision on employment status. 

• Don’t forget COBRA or NYS continuation notice. 

• Rehire upon request? 
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Disability Accommodation 

New Requirement: Cooperative dialogue pursuant to New York 
City Human Rights Law Amendment (eff. October 16, 2018).*** 
 
Requires employers to have a “cooperative dialogue” with an employee who 
requests a reasonable accommodation: (1) for religious needs; (2) due to a 
disability; (3) as a result of pregnancy, childbirth or a related medical 
condition; or (4) as a result of domestic violence, sex offenses or stalking. 
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Religious Accommodation 

Employer obligations: 

• Where there is a “genuine religious practice” 

• That conflicts with a bona fide requirement of employment and the  

• Employer is notified, it 

• “Must offer the aggrieved employee a reasonable accommodation, 
unless doing so would cause the employer an undue hardship.”  

• Cosme v. Henderson, 287 F.3d 152 (2d Cir. 2002) 

©Tarter Krinsky & Drogin LLP 2018 26 



Religious Accommodation Elements 

Elements of a claim: 

• Employee had bona fide religious belief in conflict with an 
employment requirement 

• Informed the employer 

• Disciplined for failure to comply with requirement 

• Baker v. The Home Depot, 445 F.3d 541 (2d Cir. 2006) 
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Genuine Religious Practice / 
Bona Fide Requirement 

Genuine Religious Practice? 
 

Observation of holy days; dress or appearance requirements; prayer 
(time and place to do so) 

$586,860 verdict for failing to accommodate request not to use hand 
scanner, since [employee claimed] there was a “relationship between 
hand-scanning technology and the Mark of the Beast and antichrist 
discussed in the Book of Revelation of the New Testament.” 
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IRS Beats the Beast 

Bona Fide Requirement of Employment  
 

Have to give social security number even though “identification by 
any number” causes employee to have the “Mark of the Beast.” 

- Always OK when necessary to comply with law. 

 

Uniforms with hats vs. religious headwear 
 

Grooming requirements vs. safety concerns (fire) 
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Reasonable Accommodation 

• One that eliminated the conflict “between the employment 
requirement and an employee’s religious practice” 

• Intended to be interactive process 

• Flexible leave, arrival and departure; scheduling changes; shift 
swapping 

• Exceptions to dress codes 

• Lateral transfers or changes to job duties 
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Update to Restrictive  
Covenant Law in New York 

Brown and Brown, Inc. v. Johnson (4th Dept. 2018)*** 

Can’t obtain equitable blue penciling of overly broad covenants if your covenants are 
overreaching. 

COVENANTS ARE OVERREACHING IF THEY: 
 
Fail to explicitly carve out pre-existing client relationships; and/or cover “all of the clients of 
the office” rather than those with whom the employee had substantive interactions. 
 
This trend in the law started in 1999 and has been used by the Appellate Division in 2004 
(Scott, Stackrow v. Skavina) and 2015 in an earlier Brown and Brown v. Johnson decision. 
 
Real risk/trend line is that covenants will be “red-penciled” - voided in their entirety 
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Update to Restrictive  
Covenant Law in New York 

• Buchanan Capital Markets, LLC v. Delucca, 144 A.D.3d 508 (1st Dept. 2016)*** 

• Appellate Division, First Department confirms that termination without cause voids 
covenants (deals with an actual non-compete but should cover all covenants).  

• Imprecise dicta questions whether lost customers can create irreparable harm or 
quantifiable harm.  

• Undercuts the enforcement of covenants via Court Orders “indirectly” against the new 
employer and appears to accidentally create a client choice doctrine. “Unless plaintiff's 
predecessor's clients signed agreements to use plaintiff's predecessor for a set period of 
time — and there is no indication in the record that they did — the clients should be free to 
pick the firm they want, be it plaintiff or defendants' new firm.” 
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Non-Solicit of Employee Provisions 

• AFTER EMPLOYMENT ENDS 
Analyzed like other restrictive covenants.  
Considered more reasonable and less restrictive than restrictive covenants dealing with competition 
More likely to be enforced if employees are solicited to for a competitor and clients leave as a result. 
Need to identify legitimate protectable interest 
 - Trade secrets, unique and extraordinary employees and goodwill in client relationships 
 - In NY, no recognized legitimate protectable interest in retaining employees 
 - Need to explicitly state that the purpose is to retain goodwill through retention of employees and maintain 
confidentiality of information through retention of employees 

• Fewer v. GFI Group Inc.,124 A.D.3d 457 (1st Dept. 2015)*** (denying summary judgment to dismiss non-solicitation 
of coworker claims.) 

• Renaissance Nutrition, Inc. v. Jarrett, 2012 WL 42171 (W.D.N.Y. 2012)*** (non-recruitment provision is reasonable 
and legitimate way to protect against former employees resigning and encouraging their co-workers to join them in a 
competitive business) 

• But see Lazer v. Kesselring, 13 Misc.3d 427 (Sup. Ct. Monroe Cty. 2005)*** (declining to enforce non-recruitment 
provision because no showing of a legitimate protectable interest. New employer was not competitive with old 
employer, employees solicited were not unique or extraordinary and did not have confidential information or trade 
secrets. Desire to hold onto the services of a good employee insufficient.) 
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The Common Law 

• Two Competing Issues 

• Duty of loyalty to place your employer’s interests first 

• Fewer v. GFI Group Inc., 124 A.D.3d 457 (1st Dept. 2015) (finding “issues of fact exist as to whether plaintiff, while 
still employed by GFI, breached duty of loyalty by soliciting his fellow employees, who later joined plaintiff at a 
competing firm.”); see also Don Buchwald & Assoc., Inc. v. Marber-Rich, 11 A.D.3d 277 (1st Dept. 2004). 
 
 Right to plan to depart with fellow employees so long as you do it after hours  and not with employer 
resources. Island Sports Physical Therapy v. Burns,  84 A.D.3d 878 (2d Dept. 2011)*** (holding that “an employee 
may create a  competing business prior to leaving [her or] his employer without breaching  any fiduciary 
duty unless[she or] he makes improper use of the employer’s  time, facilities or proprietary secrets in doing so.”) 
internal citations omitted. 

• Can create business plan, incorporate.  

• Can’t solicit multiple employees to leave. Open question whether small groups of employees can collaborate.  
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Encino Motorcars, LLC v. Navarro 
(U.S. Supreme Court – 4/2/18)*** 

The Ninth Circuit also invoked the principle that exemptions to the 
FLSA should be construed narrowly. 845 F. 3d, at 935–936. We 
reject this principle as a useful guidepost for interpreting the 
FLSA. Because the FLSA gives no “textual indication” that its 
exemptions should be construed narrowly, “there is no reason to 
give [them] anything other than a fair (rather than a ‘narrow’) 
interpretation.” Scalia, Reading Law, at 363. The narrow 
construction principle relies on the flawed premise that the FLSA 
“‘pursues’” its remedial purpose “‘at all costs.’” 
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Update on Wage and Hour Issues: Minimum 
Wage Increases 

Location 12/31/18 12/31/19 12/31/20 2021 

NYC (11+ 
employees) $15.00       

NYC (0- 10 
employees ) $13.50 $15.00     

Long Island / 
Westchester $12.00 $13.00 $14.00 $15.00 

Remainder of NYS  $11.10 $11.80 $12.50 TBD 
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Update on Wage and Hour Issues 

• NY minimum salary requirements for 2019 (Executive and Administrative only. 
Not professional) 

• $43,264 ($832/week) - $58,500 ($1,125/week) 

• Repeat Targeting by Plaintiff’s Attorneys: Reviewing dockets and signing up new 
Plaintiff’s for subsequent years 
 
 Home health aides 
 Restaurants  
 Family offices 
 Non-unionized building servicer workers 

• Projected Classification Issues: Independent contractor classifications (worth 
revisiting because now covered by state law for discrimination) 
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Update on Wage and Hour Issues 

• U.S. Department of Labor Opinion Letter 
 
FLSA 2018-21*** 

• Held that “technology platform to merchants that enables online and retail merchants to 
accept credit card payments from their customers from a mobile device, online or in 
person” was a retail or service establishment under the FLSA.  

• This allowed business to apply retail sales exception to sales people who had more 
than 50% of earnings from commissions and pay rate exceeded 1.5x minimum wage. 

• Solved the inside commissioned salesperson problem 

• Relied on Encino Motorcars, LLC v. Navarro. 
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Laurent S. Drogin, Partner 
Tarter Krinsky & Drogin 

 A founding partner of Tarter Krinsky & Drogin LLP, Laurent heads the firm’s Labor and 
Employment Practice, and co-heads its Restrictive Covenant subgroup.  

Working with his clients to understand their short-term legal needs and long-term business 
goals, Laurent develops solutions that help achieve both. He is passionate about serving his 
clients’ business interests first and using the law to achieve their goals. Recognizing that 
awareness, prevention and compliance are keys to avoiding litigation, Laurent guides clients 
in litigation avoidance techniques and handles litigation and dispute resolution on a wide 
range of matters such as restrictive covenants, employment agreements  
and severance issues.  

He also counsels and litigates matters involving compliance with federal, state and local 
employment laws, including harassment, discrimination, medical leave and investigations, 
audits and class/collective actions under federal and state wage and hour laws. 
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David Kleinmann, Partner 
Tarter Krinsky & Drogin  

David Kleinmann is a partner in the Labor & Employment practice  
and co-heads the firm's Restrictive Covenant practice. 

He focuses on strategic counseling and litigation for employers  
and professionals with restrictive covenant matters. He also  
counsels regarding litigation avoidance and represents clients involving their compliance with, 
and litigation of, federal, state and local employment laws and wage and hour laws. David has 
represented clients in New York State and federal courts, and has conducted arbitrations at 
venues such as FINRA and the American Arbitration Association.  

He counsels and represents clients in the insurance brokerage, accounting, staffing, banking, 
finance, e-commerce, restaurant  
and other industries. 
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Jeanette Baiardi, General Counsel 
AKF Group 

Jeanette Baiardi has been General Counsel at AKF Group since 2009. She has over 15 
years’ experience in the practice of law, focusing on corporate and transactional services for 
clients in the engineering industry.  

Her responsibilities include development of corporate policies;  
review and negotiation of contracts; maintenance of the firm’s business and engineering 
licenses and insurance policies; handling dispute resolutions with outside counsel; managing 
corporate records; negotiating office leases; assisting HR with employment matters; and 
assisting Accounting with accounting matters and collections. 

Jeanette received a J.D. from Pace Law School, an MS in Environmental Health Science 
from NYU Polytechnic University,  
and a BS in Biology from SUNY Albany. She is a member of the Association of Corporate 
Counsel (ACC) and Chairperson of the ACEC-NY Legal Counsel Forum. 
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