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Collection

PRACTICE GUIDE — 

------- MPCR 41:2001 -------

The collection of payment for legal services is an integral part of every lawyer's practice, but it is scarcely addressed directly in the
ethics rules. The subject, for the most part, is relegated to the related but unmentioned activity of the business of lawyering.

The Model Rules, like the predecessor Model Code, urge lawyers not to sue clients or former clients for payment of fees except when
litigation becomes absolutely necessary for the lawyer to avoid an unbearable financial burden. Lawyers are encouraged instead to
resolve fee disputes amicably, perhaps by resorting to fee arbitration or mediation. Some states have made fee arbitration mandatory
if the client chooses it, and a comment to Model Rule 1.5 recognizes that a lawyer is required to participate under such circumstances.

Notwithstanding the relative lack of definite rules on fee collection, lawyers have clear ethical obligations when deciding how to
recover compensation for their services. The most important rules to keep in mind are those that prohibit excessive fees and require a
refund of any portion of an advance payment of fees that has not been earned at the time of the lawyer's withdrawal or discharge from
a representation. Moreover, if there is a dispute over a fee, the lawyer must keep in trust the disputed amount of the fee until the
disagreement is resolved.

While a true “retainer” becomes the lawyer's property immediately upon receipt and is not subject to repayment, in most jurisdictions it
is limited to instances in which the client has paid solely to secure the lawyer's availability and not in contemplation of specific legal
services. What is frequently referred to as a “retainer” is usually more accurately characterized as an advance payment for legal
services, and this type of “retainer” is subject to the refund rule. Lawyers therefore have had very little success in trying to hold onto
the full amount of “nonrefundable” fees when they have been discharged before completion of the representation.

When a client discharges the lawyer before the representation has been completed, the lawyer's compensation usually is measured
not by the fee contract but by principles of quantum meruit, which entitle the lawyer to the reasonable value of his services rendered
up to the time of discharge.

Most jurisdictions allow lawyers to charge interest on unpaid legal fees, although typically the client must have agreed to such terms.
There is also general ethical approval of the use of commercial debt collection agencies when the lawyer's private efforts to recover
payment have failed.
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A lawyer may ask the client to provide security for payment of the lawyer's fees, but there are ethics restrictions on such a transaction
if the lawyer effectively acquires a pecuniary interest adverse to the client. The most established form of security is the attorneys’ lien.

BACKGROUND — 

------- MPCR 41:2002 -------

Overview — 

All professionals are entitled to be paid for their services. But attorneys' ethical and fiduciary duties place unique limits on their
fee-collection practices.

The most salient restrictions are outlined in Section 41 of the Restatement (Third) of the Law Governing Lawyers (2000). That
section states that attorneys may not “harass” clients for payment or “employ collection methods forbidden by law.”

It further provides that lawyers should limit the disclosure of confidential information if they resort to measures that might
necessitate such disclosures, such as filing lien claims or lawsuits against clients, hiring collection agencies, reporting clients to a
credit bureau or assigning a delinquent account and the rights to enforce claims associated with it to a third party.

Abusive practices can give rise to consequences such as disciplinary sanctions, fee forfeiture or civil liability under various tort
theories and consumer protection statutes.

Ethics Limitations on Fee Collection — 

Several provisions in the ABA Model Rules of Professional Conduct are relevant to assessing the propriety of fee-collection
activities.

No rule directly addresses the permissibility of suing a client for unpaid fees. However, courts and bar panels have
consistently reaffirmed the continued validity of provisions in predecessor ethics codes that cautioned lawyers to view
litigation as a last resort.

Moreover, Comment [9] to Model Rule 1.5 states that lawyers must submit fee disputes to arbitration if required to do so by
their state bar rules. Those who don't can be and have been disciplined for skipping that step.
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In addition, because suing a current client creates a clear conflict of interest under Rule 1.7, a lawyer must seek to withdraw
from a representation before initiating an action for unpaid fees.

If a lawyer does file suit, the duty to protect client confidences restricts the information the lawyer can include in a complaint
or introduce into evidence.

While Model Rule 1.6(b)(5) permits lawyers to divulge otherwise confidential information “to establish a claim or defense” in
a dispute with a client, the disclosure must be “proportionate and restrained” (Restatement §65 cmt. d.), and lawyers risk
discipline and civil liability if they reveal “communications that are of dubious relevance or merely cumulative of other
evidence.” Id. at §83 cmt. e.

Contracting Around Ethics Rules? — 

Ethics rules may also limit the extent to which lawyers can rely on contractual arrangements that could prevent collection
problems from arising or give lawyers an upper hand if disputes do arise.

For example, lawyers may wish to head off collection problems by requiring advance payment. Or they may want to include
retainer terms designed to discourage late payments—such as a clause that authorizes the lawyer to charge interest on
unpaid fees, refer delinquent clients to collection agencies or report them to credit bureaus. Lawyers might also seek to
protect their fees through contractual security interests in a client's property.

All of these contractual remedies are subject to ethical limitations, however.

For example, most courts and ethics committees have found that agreements to charge “nonrefundable” fees are not
permitted except in narrow circumstances.

And because the “existence of a client debt as well as client contact information arguably is a ‘secret,'” revealing that
information to a collection agency or credit bureau may implicate Rule 1.6. District of Columbia Ethics Op. 298,16 Law. Man.
Prof. Conduct 464 (2000).

Most ethics panels have nevertheless concluded that lawyers may hire a collection agency if the client consents in advance
to the disclosure of information that an agency will need to collect a debt. Id.

On the other hand, all but a few panels have found that lawyers may not report a client to a credit bureau because doing so
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“is not necessary to collect a fee” and the “effect of a negative report is primarily punitive.” E.g., Montana Ethics Op. 001027
(2000).

Finally, security interests in client property are subject to a range of ethics restrictions under Rule 1.8(a). See ABA Formal
Ethics Op. 02-427 (2002) (“Although a fee agreement with a client is not generally considered to constitute a business
transaction, the transaction with a client to secure a fee is itself regarded in most state and local bar opinions and court
decisions as a business transaction.”).

Civil Liability for Collection Abuses — 

------- MPCR 41:2003 -------

Ethics rules are not the only constraints on fee-collection practices. In Comment b to Section 41, the Restatement (Third) of
the Law Governing Lawyers notes that “abusive tactics” can give rise to civil liability under a range of tort theories and
“[v]arious consumer protection statutes.”

Importantly, the comment adds: “When analyzing the applicability of those remedies, consideration should be given to the
special duties that lawyers owe to clients and former clients.”

This statement is a nod to the fact that attorneys' status as fiduciaries may heighten their exposure to liability for collection
abuses. The comment cites Section 46 of the Restatement (Second) of Torts (1965), which addresses the narrow
circumstances under which emotional distress damages are available and describes “debt-collection attempts [by lawyers]
as a special situation in which IIED liability might arise.” See Alex B. Long, Lawyers Intentionally Inflicting Emotional
Distress, 42 Seton Hall L. J. 55 (2012).

More significantly, collection and billing abuses increasingly provide clients who have been sued for unpaid fees with a
particularly potent counterclaim: an action for breach of fiduciary duty.

That cause of action—described by one author as the “nuclear weapon of fee disputes,” Michael R. Caryl, Breach of
Fiduciary Duty: The Nuclear Weapon of Fee Disputes, 60 Wash. State B. News, no. 1 (Jan. 2005)—draws its potency from
the fact that it “entitles the aggrieved [client] to recover all compensation the [lawyer] received during the period of the
breach, and such damages are considered compensatory.” Lurz v. Panek, 527 N.E.2d 663 (Ill. App. Ct. 1988).

One expert has identified several collection practices as potential grounds for a breach of fiduciary duty claim:
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Interfering with the client's ability to obtain a new lawyer gives rise to a fiduciary breach claim. Unreasonable fees
charged, or using unfair means to get paid, give rise to fiduciary breach claims. A lawyer's breach of a fiduciary
duty to a client may result in partial or total denial of all unpaid fees, or if the lawyer has already been paid,
disgorgement of attorneys' fees.

Michael R. Caryl, Using Smart Client Relations and Billing Practices to Get Your Fees Paid (Sept. 20, 2013) (CLE
materials).

Best Practices: Intake to Discharge

Screening Clients for Creditworthiness — 

One insurance claim specialist cautions that “long-term solutions to collection problems” require firms to “focus on
creditworthiness in client and engagement acceptance.” Gawain Charlton-Perrin, How to Manage the Risks of Fee Disputes
in a Tough Economy , CNA PROfessional Counsel (June 2009).

Another consultant suggests looking into prospective clients' net worth, sales figures, debt loads, bankruptcy filings and
litigation histories. Joel A. Rose, Converting Hours Worked Into Dollars Received, How to Get the Bills Out and Receivables
Collected (Feb. 16, 2012) (New York State Bar Association law practice management report).

Depending on applicable law, it may be possible to run a credit report or hire an investigator to perform asset checks. In
Texas Ethics Op. 622, 29 Law. Man. Prof. Conduct 129 (2013), the ethics committee approved a lawyer's proposal to
access database information about a client's history of paying for legal services and then use that information to make risk-
based modifications to the fee agreement. The committee said this was appropriate so long as the client provided informed
consent, because Texas, unlike most states, provides that “uncertainty of collection” is a factor that may be considered in
determining the reasonableness of a lawyer's fee.

Billing and Collection Policies — 

------- MPCR 41:2004 -------

Billing clients at regular intervals is an important risk management practice that can make it easier to recover unpaid fees,
even if the dispute ends up in court.

That's because demonstrating that a client received a bill without objection may give rise to an “account stated” claim, which
is easier to prove than breach of contract. E.g., Whiteman, Osterman & Hanna, LLP v. Oppitz, 963 N.Y.S.2d 432 (N.Y. App.
Div. 2013) (“Notably, the attorney or law firm in question need not ‘establish the reasonableness of the fee since the client's
act of holding the statement without objection will be construed as acquiescence as to its correctness.'”).
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There are also good reasons to follow up immediately when a client fails to make scheduled payments on time.

One reason is that convincing a client to make a partial payment will also help establish an account stated claim. Morrison
Cohen Singer & Weinstein, LLP v. Waters, 786 N.Y.S.2d 155 (N.Y. App. Div. 2004) (“[E]ither retention of bills without
objection or partial payment may give rise to an account stated.”).

Moreover, immediately tending to delinquent accounts is key to boosting realization rates. One study showed that “a bill that
is over 60 days past due can still be collected about 89 percent of the time,” while the prospect of collection drops to 67
percent after six months and 45 percent after a year. Edward Poll, Getting Paid: A New Look at Fee Collection , ABA Law
Prac. Today (Sept. 2006).

Clients who are allowed to fall behind on payments may thus “assume, with good reason, that they are in a better position to
negotiate discounts.” Jake Krocheski, Recognize—and Avoid—the 10 Biggest Mistakes Law Firms Make in Managing Their
Accounts Receivable , 26 Legal Mgmt. 34 (Sept./Oct. 2007).

Accordingly, the task of reviewing accounts receivable should not be the sole responsibility of the engagement partner on a
case. Conference Speakers Eye Insurance Market, Give Advice on Risky Aspects of Law Practice, 23 Law. Man. Prof.
Conduct 146 (quoting expert's suggestion that firm managers take role).

Remedies Short of Litigation — 

Although the Model Rules do not directly address the propriety of suing a client for unpaid fees, courts and ethics panels
have consistently reaffirmed the principle that lawyers should make every effort to resolve disputes amicably.

Lawyers also can run into trouble for aggressive measures short of litigation.

Comment d to Section 41 of the Restatement (Third) of the Law Governing Lawyers says the primary distinction between
permissible and unethical collection methods is that the former “preserve the client's right to contest the lawyer's position on
its merits.” Expounding on that point, one ethics committee noted:

The direct methods that have been found to be ethical in other jurisdictions, such as bringing suit or using a
collection agency, allow the client to contest the lawyer's position on the merits. Indirect efforts, such as reporting a
client to a credit bureau or disclosing client financial information to other creditors of a client or to individuals or
entities with whom the client may do business, are in the nature of personal harassment and are not ethically
permissible. Accordingly, a lawyer may not disclose information concerning the financial relationship between
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himself and his client to third parties, other than through direct efforts to collect a fee, such as bringing suit or using
a collection agency.

Georgia Ethics Op. 07-01 (2007).

As discussed below, cases indicate that certain tactics—such as intimidation, threats to file criminal charges unless paid and
threats to disclose confidential information or otherwise damage the client's interests—are virtually guaranteed to spike the
risk of disciplinary consequences, civil liability or both.

Ethics rules also limit the extent to which lawyers can resort to “self-help” during a collection dispute. For example, funds
that are the subject of a dispute must remain in a trust account or in escrow; the lawyer cannot decide unilaterally that the
money is the lawyer's to withdraw. Model Rule 1.15(e).

• For more on this point, see the chapter on Duties at End of Representation, behind the Client Funds and Property tab.

Prerequisites to Fee Litigation — 

------- MPCR 41:2005 -------

As noted above, lawyers must comply with rules in their jurisdiction that require arbitration of fee disputes. Model Rule 1.5
cmt. [9]. Failure to do so may preclude a lawyer from initiating a fee suit or exercising otherwise applicable remedies such as
asserting a lien. Gordon Marshall, P.C. v. Chitayat, No. 115447/98, 16 Law. Man. Prof. Conduct 571 (N.Y. Sup. Ct. N.Y.
Cnty. Sept. 15, 2000).

Although mandatory arbitration procedures exist in a minority of jurisdictions, one precondition to fee litigation is universally
recognized: a lawyer must withdraw from a representation—pursuant to Rule 1.16 and any applicable court rules—before
filing suit. This is because “filing suit against a current client to collect a fee creates an untenable conflict under [Rule] 1.7
between the lawyer's duty to that client and the lawyer's ‘personal interest' in collecting his or her fee.” In re Simon, 20 A.3d
421, 27 Law. Man. Prof. Conduct 409 (N.J. 2011).

Fee Suits: Cost-Benefit Analysis — 

A 2012 article by risk management experts identified four types of risks law firms face if they sue clients to recover unpaid
fees. Anthony Davis & Michael Downey, Exercise Care When Suing for Unpaid Fees , Paragon Int'l Ins. Brokers (March
2012).
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The first risk is a failure to recover—which, the authors note, “may result from weakness of the claims, strong defenses for
the client, or the client's inability to pay even after judgment is obtained.” Suing a client with shaky finances presents
“additional risks,” they add, because a bankruptcy filing may “jeopardize the firm's ability to retain past payments.”

The remaining risks all deal with the near-certainty of counterclaims, which raise the prospect that “every aspect of [the
firm's] representation,” and its business operations, “will be carefully scrutinized and second-guessed.”

The lawyers' work “will often be compared to a ‘gold standard' of client service,” the authors warn, and the client may
publicize any improprieties relating to “how a matter was staffed, how time was billed, and how expenses were handled.”
The resulting hit to “reputation and good will often easily exceed the firm revenues that may ultimately be recovered,” the
article states.

Accordingly, the authors advise lawyers to consider a number of steps, including these, before suing a client:

• Exhaust Other Solutions. Discern the client's gripes and explore nonlitigation options. The client may be more forthcoming
if contacted by attorneys not directly involved in the matter.

• Debrief Staff. Consult with others in the firm to discuss the representation, how time was recorded and how billing
statements were prepared.

• Review File Internally. Look for: (1) documents reflecting whether the client was apprised of the risks and problems with
the representation as it progressed; (2) communications that were unnecessarily critical or hostile to the client or
embarrassing to the firm; (3) engagement letters and billing statements, which the firm must be prepared to stand behind;
and (4) materials that might trigger a duty to preserve evidence and give rise to spoliation sanctions if not retained.

Davis and Downey state: “Ultimately, the firm may succeed in preventing a client from receiving certain documents. A firm
should not, however, base its decision whether to litigate on a hope or belief that the client will not be entitled to receive all
of the documents in the firm's files (especially including internal emails).”

• Outside Review. Have outside counsel examine the file even if internal review supports a decision to sue. The expert
should assess the quality of legal work, reasonableness of fees and accuracy of billing records, the prospects of prevailing
and counterclaim exposure.

• Contact Insurer. Lawyers “may be surprised to learn that lawsuits brought by clients challenging something other than
purely legal advice or advocacy—such as billing—may not be covered by their professional liability policies.” Shawn
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Ledingham, Texas Federal Court Clarifies Broad Scope of Professional Liability Policies for Lawyers , Proskauer Risk &
Recovery Blog (Nov. 13, 2014). Accordingly, costs incurred in defending counterclaims that focus on billing or fee-setting
improprieties, rather than negligent advocacy, may not be covered under a firm's insurance policy.

The Retainer: Key Elements — 

------- MPCR 41:2006 -------

The ability to avoid collection disputes—and the likelihood of prevailing in them—depends in part on the extent to which an
attorney protected her rights in a retainer agreement. The key retainer terms for maximizing the collection of accounts receivable
are summarized in this section and discussed separately and more fully below.

Advance Payment — 

Getting paid up front is an obvious way to avoid collection problems. But this is seldom feasible given the financial
constraints of most clients and the difficulty of estimating the amount of work that will be required on matters that involve
more than simple or discrete tasks.

Moreover, ethics rules and public policy limit the extent to which lawyers can enter into the sort of arrangements that offer
the most security: “flat” fee agreements that require advance deposits of purportedly “nonrefundable” sums. Those
limitations—and alternative fee structures such as “evergreen” retainers and “task-based” billing—are discussed below in
the section on “Choosing the Fee Arrangement.”

Billing and Collection Terms — 

If a lawyer is unable to get paid in advance, the next best solution is to ensure that regular installment payments are made
on time. Various contract terms can encourage clients to stay current on their obligations. These include clauses that
authorize the lawyer to:

• charge interest on late payments;

• hire a collection agency and shift the costs of doing so onto clients; and

• sell delinquent accounts and the rights to enforce any claims associated with them to a third-party factor.
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But as discussed below, these contractual remedies are also subject to ethics limitations.

Termination Clauses — 

Lawyers also can expressly identify nonpayment as grounds for withdrawal from the representation.

Note, however, that contractually reserving the right to withdraw does not mean that the lawyer will be permitted to do so. As
discussed below, Model Rule 1.16(b) places limitations on withdrawal, and, in litigation matters, courts ultimately retain
discretion over whether to grant a motion to withdraw.

• See generally the Permissive Withdrawal/Representation chapter behind the Lawyer-Client Relationship tab.

Security Interests — 

Another option for protecting compensation rights is to contract for the right to assert a lien on a client's judgment or
settlement, or a security interest in other client property.

Security interests are advantageous from the perspective of a collecting lawyer because often they can be exercised in an
expedited manner. However, attorneys' liens must comply with applicable versions of Model Rule 1.8(i), and with the
statutory or common law authorities governing the remedy in a lawyer's jurisdiction. And security interests in other types of
client property are considered business transactions with clients and thus subject to Rule 1.8(a).

• See generally the chapter on Attorneys' Liens behind this tab.

Choosing the Fee Arrangement — 

------- MPCR 41:2007 -------

‘Nonrefundable' Retainers — 

Most courts have held that “nonrefundable” payments of “fixed” or “flat” fees are contrary to public policy because they
interfere a clients' rights to terminate their lawyers. These authorities note that clients may be hesitant to fire an attorney if
doing so means forfeiting fees paid in advance but not yet earned. E.g., Olsen & Brown v. City of Englewood, 889 P.2d 673
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(Colo. 1995) (“The right to discharge is obviously meaningless if the client is penalized by having to pay for services that
have not been rendered”).

Other courts say nonrefundable fees violate Rule 1.16(d), which instructs lawyers to take steps to protect a client's interests
upon terminating a representation, including “refunding any advance payment of fee or expense that has not been earned or
incurred.” These courts hold that an advance fee is at least partially refundable if the representation ended before a lawyer
performed sufficient services to merit collecting the entire deposit. Dowling v. Chi. Options Assocs., 875 N.E.2d 1012, 23
Law. Man. Prof. Conduct 232 (Ill. 2007); Attorney Grievance Comm'n v. Zuckerman, 872 A.2d 693, 21 Law. Man. Prof.
Conduct 234 (Md. 2005); In re Dawson, 8 P.3d 856, 16 Law. Man. Prof. Conduct 546 (N.M. 2000); Missouri Formal Ethics
Op. 128, 26 Law. Man. Prof. Conduct 341 (2010).

Citing Rule 1.5, other courts have gone so far as to declare that nonrefundable fees are per se unreasonable. E.g., In re
Dellett, 324 P.3d 1033 (Kan. 2014).

But that view is not uniform. As one treatise notes: “Several situations may be imagined in which a substantial
nonrefundable fee—better understood as a minimum fee—might be justified.”

For example, a client might wish to prevent anyone else from retaining the lawyer in connection with a particular
matter. Or a client might anticipate needing legal services in the future and wish to insure the lawyer's availability
at that time, in effect ‘taking an option' on the lawyer's services. Under those and similar conditions, it is not
unreasonable for the lawyer to be compensated for the other business opportunities thus foregone.

Geoffrey C. Hazard Jr. & W. William Hodes, The Law of Lawyering §8.5 (3d ed. 2001). See also Grievance Adm'r v. Cooper,
757 N.W.2d 867, 25 Law. Man. Prof. Conduct 34 (Mich. 2008) (retainer that clearly made fee nonrefundable did not violate
lawyer conduct rules); Maine Ethics Op. 211, 30 Law. Man. Prof. Conduct 778 (2014) (rule amendments allow lawyers to
charge nonrefundable fee if (a) amount is reasonable, (b) nonrefundable nature of arrangement and scope of services are
confirmed in writing and (c) lawyer doesn't ask client to agree in advance not to challenge reasonableness of fee).

See generally Patrick Burns, Nonrefundable Retainers—When Are They Appropriate?, Minn. Lawyer (May 7, 2007).

‘Evergreen' Retainers — 

The “evergreen retainer” has been described as a “useful tool” when there is “uncertainty about [a] client's ability to pay fees
on an ongoing basis.” William Joanis & Stacey Keenan, Ethics and Practice of Collecting a Fee Owed by a Client , 20 Fam.
L. Forum, no. 1, at 3 (2011).

The evergreen retainer is a significant advance deposit that is kept in a lawyer's trust account. The lawyer bills against those
funds and the client agrees to replenish them if they dip below a certain level. The lawyer, in turn, reserves the right to
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withdraw from the representation if the client fails to replenish the funds within the agreed upon time. If withdrawal does
become necessary, the advance funds are “applied to the client's outstanding balance before the remainder, if any, is
returned to the client.” Id.

As with all fee arrangements, an evergreen retainer must be clearly explained to clients and is also subject to the threshold
requirement of reasonableness.

‘Task-Based' Billing — 

------- MPCR 41:2008 -------

If requested legal work is capable of being separated into discrete tasks, a client and attorney may agree to condition the
lawyer's performance of each service upon the client's payment of a predetermined fixed fee. See Michigan Informal Ethics
Op. CI-559 (1980); Model Rule 1.2(c).

But as with other fee structures, task-based billing implicates ethics rules.

“From the outset, [it] is important to estimate costs as accurately as possible, so that the fixed fees bear an accurate
relationship to the actual amount of time expended.” Id. Thus, the original agreement should “specify in detail everything that
the lawyer is obligated to do under the fixed fee or task-based billing arrangement,” and a change in plans should trigger the
creation of “a change order” for the client to sign “specifying the additional steps and additional attorney fees.” Jim Calloway,
Fixed Fees Needn't Mean Working More for Less (or for Free) Lawyers USA (Dec. 2, 2009).

See, e.g., Pennsylvania/Philadelphia Joint Formal Ethics Op. 2011-100 (2011) (limitation on scope of representation must
be reasonable, and client's consent to it must be informed).

Interest/Finance Charges — 

There is widespread agreement that a lawyer may charge reasonable interest on fees not paid within an agreed-upon period. In
most jurisdictions, the client must have agreed in advance to pay interest or finance charges. Several states require the
agreement to be in writing, and a few advise that the client must be given the opportunity to pay past-due amounts before interest
can accrue.

Setting the Rate — 
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As a general matter, interest charges must meet the “threshold requirement of reasonableness” under Model Rule 1.5(a),
which not only governs fees but “applies as well to terms for payment and collection.” Geoffrey C. Hazard Jr. & W. William
Hodes, The Law of Lawyering §8.5 (3d ed. 2001).

However, the specific rates that lawyers may charge vary from one jurisdiction to another. One reason for this lack of
uniformity is the variation in state analogues to Model Rule 1.5(a).

While the Model Rule prohibits “unreasonable” fees, some jurisdictions forbid “illegal or clearly excessive” fees. See, e.g.,
Michigan Rule 1.5(a); Oregon Rule 1.5(a). The latter formulation, derived from DR 2-106(A) of the Model Code of
Professional Responsibility, obligates lawyers to examine usury statutes and other potentially applicable state laws when
setting rates. Katz & Lange, Ltd. v. Bugen, 356 N.W.2d. 733 (Minn. Ct. App. 1984) (disallowing interest charges that
exceeded 8 percent ceiling set by Minnesota usury statute); see also Michigan Informal Ethics Op. RI-364 (2013) (stressing
that interest charges must comply with “existing law” as well as ethics rule).

Advance Notice — 

Courts and ethics committees uniformly require that lawyers obtain client consent to interest rate charges.

Additionally, Rule 1.8(a), which governs business transactions with clients, will apply if payment or collection terms are
created or modified during a representation, rather than established at the outset of an engagement.

An increase in the interest rate originally agreed upon will thus require “client consent based on an explanation of the reason
for the change and its effect on the client.” Oregon Ethics Op. 2005-97 (2005) (concluding that “mere addition of a statement
on [a] client's bill” advising that originally agreed-upon 9 percent rate would increase to 18 percent is insufficient to modify
contract).

A “surprise” interest charge is an invitation to disciplinary trouble, which trouble is compounded when the amount of interest
due is improperly computed on the entire outstanding debt—including unpaid interest. Fla. Bar v. Fields , 482 So. 2d 1354
(Fla. 1986); Fla. Bar v. Dunagan, 565 So. 2d 1327 (Fla. 1990).

• For a state-by-state list of ethics opinions on interest charges, see the Application section of this chapter.

Security Interests — 

------- MPCR 41:2009 -------
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There is “nothing inherently unethical in a lawyer asking a client to provide security for payment of fee.” ABA Formal Ethics Op.
02-427 (2002). However, the most common type of security interest—the attorneys' charging lien—is subject to Model Rule
1.8(i), and security interests in other types of property are deemed business transactions with clients and governed by Model
Rule 1.8(a).

Attorneys’ Liens — 

A charging lien gives a lawyer the right to collect unpaid fees out of a judgment or settlement that the lawyer helps a client
recover. While most states recognize a statutory or common law right to assert that remedy, it is well settled that a
contractual lien can “grant rights beyond those created by operation of law” under otherwise controlling statutes or cases.
Wolf v. Sherman, 682 A.2d 194 (D.C. 1996).

Because Rule 1.8(i) states that a lien must be “authorized by law,” the assertion of a legally invalid lien is unethical.
Accordingly, attorneys must carefully study the statutory or common law authority in their jurisdiction to ensure that they
comply with the often-divergent requirements for perfecting and enforcing a lien. E.g., Iowa Supreme Court Bd. of Prof'l
Ethics & Conduct v. McKittrick, 683 N.W.2d 554, 20 Law. Man. Prof. Conduct 367 (Iowa 2004) (disciplining lawyer who
attached lien to real property in violation of Iowa law); see also Restatement (Third) of Law Governing Lawyers §43 cmt. h
(2000) (a “fee claim with respect to which a lien is asserted must be advanced in good faith and with a reasonable basis in
law and fact”); cf. Goyal v. Gas Tech. Inst., 732 F.3d 821, 29 Law. Man. Prof. Conduct 358 (7th Cir. 2013) (lawyer
sanctioned $7,500 and matter referred to disciplinary authorities where assertion of lien was entirely unjustified and lawyer's
“arguments in support of his payment demands were frivolous”).

Additionally, because the assertion of a lien may create a conflict between the lawyer's duties to a client and her desire to
recover fees, withdrawal may be required if the lawyer wishes to exercise the lien. See Colorado Formal Ethics Op. 110
(2002) (“The lawyer must ensure that his or her own interest in getting paid does not have an adverse effect on the
representation of the client. This is especially true if the attorney attempts to enforce the lien or foreclose on the security
interest while the attorney is representing the client.”).

Moreover, because a lawyer generally must provide documentation of billing records to adjudicate and enforce a charging
lien, lawyers who resort to the remedy must be mindful of the duty to protect the confidentiality of client information.

• Liens and their conditions and peculiarities deserve close examination by any lawyer. This important subject is examined
separately in the Attorneys’ Liens chapter, behind this tab.

Other Security Interests — 

Contractual security interests in other types of property are considered business transactions with clients. See Model Rule
1.8 cmt. [16] (“When a lawyer acquires by contract a security interest in property other than that recovered by the lawyer's
efforts in the litigation, such an acquisition is a business or financial transaction with a client and is governed by the
requirements of paragraph (a).”).
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Under Rule 1.8(a), such transactions are not permissible unless:

• the client is advised in writing to seek independent counsel and is given a reasonable opportunity to do so;

• the transaction and terms are fair and reasonable and disclosed in writing in a manner that can be reasonably understood
by the client; and

• the client consents to the transaction by signing a separate document that specifies whether the lawyer is representing the
client's interests in the transaction; the nature of the lawyer's conflicting interests, if any; and the reasonably foreseeable
risks of any conflict.

See also Iowa Ethics Op. 82-14 (1982) (lawyer may request at conclusion of case that client give mortgage on homestead to
secure lawyer's fee, provided that lawyer suggests client obtain independent counsel before consenting); Los Angeles
County Formal Ethics Op. 398 (1982) (attorney owed substantial fees may take security interests in some of client's assets
to cover unpaid fees); Michigan Informal Ethics Op. RI-27 (1989) (lawyer may secure payment of fees by having client name
lawyer as beneficiary on client's life insurance policy).

Cf. Iowa State Bar Ass'n Comm. on Prof'l Ethics & Conduct v. McCullough , 465 N.W.2d 878 (Iowa 1991) (citing case in
which lawyer was disciplined where he knew documents provided as security for payment of his fee were not accurately
drafted and that they violated court order in client's litigation); Office of Disciplinary Counsel v. Levin, 517 N.E.2d 892 (Ohio
1988) (lawyer prejudiced client's interests and acted dishonestly by obtaining quitclaim deed to client's home through false
pretenses and refusing to reconvey title upon demand even though property's value far exceeded amount owed).

• See generally the chapter on Business Transactions With Client, behind the Conflicts of Interest tab.

Billing and Collection Policies — 

------- MPCR 41:2010 -------

Promptly and accurately billing clients is important for at least three reasons.
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First, prompt and accurate billing is a good business practice that can facilitate attorney-client communication.

Second, while no rule expressly states that lawyers must provide interim billing statements, numerous authorities have opined
that an affirmative obligation to do so can be inferred from the overlapping duties in ethics rules governing fees and client
communication.

Third, billing documents are invariably requested or subpoenaed by bar authorities investigating ethics complaints and by former
clients defending themselves against claims of unpaid fees. Inaccurate records can thus become smoking-gun exhibits that
broaden a lawyer's exposure to discipline and reduce the prospects of success in fee litigation.

Billing as Client Communication — 

One consultant has said that lawyers should view billing as “one of the most important avenues of client communication.”
Dustin A. Cole, The Ethics of Billing—How to Build Better Client Communications and Increase Your Revenues 10-25%, 27
St. B. Mich. L. Prac. Mgm't Newsletter, no. 1, at 6 (Winter/Spring 2006).

Another commenter quoted in an article stated that billing invoices should be seen a marketing tool: “The more you can
show the value you provided to the client, you are marketing yourself and what you did for the client. And the client will be
happy to pay the bill.” Jill Schachner Chanen, It's Not Just About Money, 90 A.B.A. J., no. 5, at 44 (May 2004). The author
said that “frequent billing allows the lawyer to set forth a smaller amount in each statement, which may make it easier for the
client to pay and give the client opportunities to ask questions about the fees and related matters more frequently.” Id.

Interim Billing as Ethical Requirement — 

------- MPCR 41:2011 -------

No specific provision in the Model Rules expressly requires lawyers to provide interim billing statements. However,
numerous authorities have inferred a duty to send periodic statements by reading Rule 1.5(b)—which requires lawyers to
communicate the basis of their fees at the outset of a representation—in conjunction with Rule 1.4(a), which requires that
clients be kept reasonably informed about the status of their cases.

See, e.g., North Carolina Ethics Op. 2007-13 (2008) (“The duty to disclose the basis for the amounts to be charged is ‘a two-
fold duty, including not only an explanation at the beginning of engagement of the basis on which fees and other charges will
be billed, but also a sufficient explanation in the statement so that the client may reasonably be expected to understand
what fees and other charges the client is actually being billed.'”). See generally Douglas R. Richmond, The New Law Firm
Economy, Billable Hours, and Professional Responsibility , 29 Hofstra L. Rev. 207, 216 (2000) (“Rule 1.5(b) should be read
in conjunction with Rule 1.4(a), such that the client is fully informed about all aspects of the cost of the representation from
start to finish.”).
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Some courts have said that while Rule 1.4 does not require lawyers to send interim billing statements in every case, an
affirmative obligation to do so exists in at least three situations: (1) when a client requests such information; (2) when costs
are exceeding initial projections; and (3) when lawyers are aware that clients are struggling to make payments.

Interim bills are clearly required when clients specifically request them because Rule 1.4(a)(4) specifically instructs attorneys
to “promptly comply with reasonable requests for information.” As one court put it, “It is difficult to imagine a more
reasonable request for information than a request for a statement of how fees are being earned.” State ex rel. Okla. Bar
Ass'n v. Bradley, No. SCBD-6101 (Okla. Sept. 16, 2014) (unpublished).

Another court said that while “interim billing may not per se be required during every representation,” it is clearly mandated
when a lawyer increased his fees beyond initial projections and was aware that the client was having trouble making
payments. In re Taylor, 741 N.E.2d 1239 (Ind. 2001). The court said interim billing was essential in this scenario because
the “client's inability to pay” was likely to “impact strategic decisions regarding the representation.”

Note, moreover, that venue and practice-specific rules may require interim billing. E.g., 22 NYCRR 1400.2 (domestic
relations clients “entitled to receive a written, itemized bill on a regular basis, at least every 60 days”).

Billing Accuracy and Fraud — 

Inaccurate billing can give rise to discipline under several ethics rules.

As noted above, courts have held that a failure to provide accurate billing statements violates the duty of communication in
Rule 1.4. See Attorney Grievance Comm'n v. Kreamer, 946 A.2d 500, 24 Law. Man. Prof. Conduct 351 (Md. 2008); In re
Guste, 118 So. 3d 1023, 28 Law. Man. Prof. Conduct 775 (La. 2012); Yeager v. Ky. Bar Ass'n, 19 S.W.3d 114, 16 Law.
Man. Prof. Conduct 364 (Ky. 2000).

And while “most lawyers probably associate Model Rule 7.1 with advertising or marketing, lawyers’ bills are communications
about their services, and Model Rule 7.1 accordingly forbids fraudulent billing.” Douglas R. Richmond, For a Few Dollars
More: The Perplexing Problem of Unethical Billing Practices by Lawyers, 60 S.C. L. Rev. 63, 72 (2008) (citing State ex rel.
Okla. Bar Ass'n v. Leigh, 914 P.2d 661 (Okla. 1996)).

Model Rule 1.5(a), which forbids unreasonable fees, applies to a range of fraudulent billing practices, including:

• charging fees “outside the terms” of a retainer, In re Boelter, 985 P.2d 328, 15 Law. Man. Prof. Conduct 509 (Wash. 1999);
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• charging for time spent to rectify an error of the lawyer's own making, In re Cohen, 67 P.3d 1086 (Wash. 2003);

• billing for “overhead and secretarial work,” In re VanDerbeek, 98 P.3d 444, 20 Law. Man. Prof. Conduct 620 (Wash. 2004);
and

• failing to “write off unproductive, excessive, or redundant hours.” Bd. of Prof'l Responsibility v. Casper, 318 P.3d 790, 30
Law. Man. Prof. Conduct 211 (Wyo. 2014).

These practices also may implicate Model Rule 8.4(d), which prohibits conduct “prejudicial to the administration of justice.”
E.g., In re Jennings, 468 S.E.2d 869 (S.C. 1996) (rule violated by lawyer who billed for services not actually rendered and
for overhead costs).

Another source of liability is Model Rule 8.4(c), which prohibits “conduct involving dishonesty, fraud, deceit or
misrepresentation.” E.g., In re Glesner, 606 N.W.2d 173, 16 Law. Man. Prof. Conduct 92 (Wis. 2000) (rule violated by
attorney who added thousands of dollars in fake charges to bill to recapture fees lost when client successfully challenged
prior billing); Attorney Grievance Comm'n of Md. v. Hess, 722 A.2d 905, 15 Law. Man. Prof. Conduct 35 (Md. 1999) (rule
violated by lawyer who methodically inflated bills to recoup discount promised to client who proved difficult).

Evidentiary Value of Billing Entries — 

------- MPCR 41:2012 -------

A failure to produce billing records will undercut a defense to an ethics complaint alleging excessive fees. See, e.g.,
Columbus Bar Ass'n v. Farmer, 855 N.E.2d 462 (Ohio 2006) (given lawyer's “complete lack of documentation to justify his
fees,” court “could only conclude that his fees were clearly excessive”).

Billing records also have evidentiary value in civil litigation over unpaid fees.

One advantage of regular billing is that a lawyer who can show that a client received an invoice without objection may be
able to assert an “account stated” claim—which, in at least some jurisdictions, can be proven without establishing the
reasonableness of a fee.

Compare Emery Celli Brinckerhoff & Abady, LLP v. Rose , 974 N.Y.S.2d 422 (N.Y. App. Div. 2013) (“It is not part of a
plaintiff's prima facie case on a claim for an account stated to show the reasonableness of the retainer agreement or its legal
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services.”), with In re Marriage of Angiuli, 480 N.E.2d 513 (Ill. App. Ct. 1985) (“[W]here the business relationship is of
attorney and client…, a statement of account is not conclusive upon the client, who is always permitted to prove that the
charges are excessive or otherwise unreasonable and unwarranted.”).

Irregular billing also could deprive a lawyer of evidence needed to prevail in a fee petition or establish traditional claims for
breach of contract and quantum meruit. See Wong v. Kennedy, 853 F. Supp. 73 (E.D.N.Y. 1994) (it “is counsel's burden to
keep adequate and contemporaneous records reflecting work performed”).

And sloppy billing records can be used to support counterclaims for malpractice or breach of fiduciary duty.

One plaintiffs' lawyer said during a malpractice conference that “he views the entries on law firm invoices as the ‘keys to the
castle,' and [an] essential part of developing a legal malpractice claim.” Melissa M. Lessell, How Firm Compensation Can
Drive Bad Behavior, 30 Law. Man. Prof. Conduct 633 (2014). According to the author, the lawyer said “he often uses time
entries for impeachment purposes, compares what work the lawyer told the client was performed versus what was billed and
finds that they are often a terrible piece of evidence from the defense perspective.”

Resolving Disputes Amicably

Litigation as ‘Last Resort' — 

The Model Code of Professional Responsibility said a lawyer “should be zealous in his efforts to avoid controversies over
fees” and “should not sue a client for a fee unless necessary to prevent fraud or gross imposition by the client.” EC 2-23.

That language was not included in the Model Rules of Professional Conduct—which only go so far as to advise that lawyers
must submit fee disputes to arbitration programs if participation is mandatory in their jurisdiction.

Nevertheless, ethics committees continue to cite EC 2-23 as persuasive authority, and courts discipline lawyers who are too
quick to resort to litigation.

See Colorado Ethics Op. 20 (1961, addendum issued 1995) (“This admonition against controversies with or lawsuits against
clients is couched in forceful terms and should be considered a strong substantive limitation on the action which a lawyer
may take in efforts to collect a fee.”); Florida Ethics Op. 88-1 (1988, revised 2011) (“An attorney should file suit against a
client for fees only as a last resort.”); New York State Ethics Op. 684 (1996); Texas Ethics Op. 457 (1988); Virginia Ethics
Op. 1247 (1989).

See also Fla. Bar v. Fields , 482 So. 2d 1354 (Fla. 1986) (disciplining lawyer who sued client without determining whether
fee was substantial and client had ability to pay but refused to do so); Matter of Ferrucci, 580 N.Y.S.2d 806 (N.Y. App. Div.
1992) (disciplining lawyer who sued client for fees “without making specific demand therefor prior to instituting” the action).
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Threatening Criminal Charges — 

------- MPCR 41:2013 -------

A lawyer may be tempted to exert leverage in a fee dispute by threatening to seek a criminal complaint against the client for
“theft of services.” A lawyer who has received a bad check may consider informing the client of her potential liability under
uttering statutes. This strategy, however, is ethically fraught.

Former DR 7-105(A) explicitly forbade bringing or threatening to bring criminal charges “solely to obtain an advantage in a
civil matter.” That express prohibition was dropped from the Model Rules, but many jurisdictions have retained it.

Moreover, the absence of an express prohibition does not mean that lawyers are insulated from discipline for threatening to
bring criminal charges against clients. That's because “the prohibition originally found in DR 7-105(A) … was deliberately
omitted as redundant or overbroad.” Geoffrey C. Hazard Jr. & W. William Hodes, The Law of Lawyering §8.5 (3d ed. 2001 &
Supp. 2008).

As one court explained, the drafters of the Model Rules believed that extortionate, fraudulent or otherwise abusive threats
were covered by other, more general prohibitions in the ethics code:

A threat of criminal prosecution without a basis in fact or law is a violation of Rule 3.1 which prohibits the assertion
of frivolous claims. Rule 4.1, duty regarding truthfulness, prohibits a lawyer from threatening criminal prosecution
unless the lawyer intends to proceed with the criminal charges. Rule 4.4 prohibits a lawyer from making a threat
which has “no substantial purpose other than to embarrass, delay, or burden a third person….” A threat that the
lawyer could influence a governmental official would violate Rule 8.4(d) and (e).

State ex rel. Okla. Bar Ass'n v. Worsham, 957 P.2d 549 (Okla. 1998).

Accordingly, lawyers must tread carefully even if their jurisdictions have not retained a version of former DR 7-105(A).

Disciplinary action is virtually guaranteed when the underlying allegations of allegations of criminal conduct have no basis.
West Virginia Ethics Op. 2000-01, 16 Law. Man. Prof. Conduct 409 (2000) (tactic is legitimate “only if the lawyer genuinely
believes that the conduct in question would constitute a criminal act”); In re Loigman, 565 A.2d 1076 (N.J. 1989) (disciplining
lawyer who filed complaint for “theft of services” against client where there was “no evidence that [the client] was guilty” of
that offense).
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Moreover, referrals for prosecution must be a last resort when all else has failed and absorbing the loss is financially
impossible. In that case, the measure is permissible only if it is clear that the lawyer is not simply trying to gain leverage.
E.g., In re Huffman, 983 P.2d 534, 15 Law. Man. Prof. Conduct 286 (Or. 1999) (“[W]hen a lawyer threatens criminal charges
solely to obtain advantage in a civil matter, ‘[i]t is an intimidating tactic that is an abuse of our legal processes.'”).

Lawyers may avoid discipline if they can show that a threat to present criminal charges was not made “solely to obtain an
advantage” in a civil matter.

For example, several ethics committees “have opined that a letter referring to the criminal sanctions imposed for stopping
payment on a check was not sent solely for the purpose of gaining an advantage in a civil matter” if “state law imposes a
requirement of such notification before bringing a civil action.” New York State Ethics Op. 772 (2003), which cites Florida
Ethics Op. 85-3 (1985); Georgia Ethics Op. 26 (1980); and Utah Ethics Op. 71 (1979).

In Texas Ethics Op. 457 (1988), the committee said a lawyer who received a bad check from a client would have to be
careful “in the way he worded” a letter he was required to send the client as a prerequisite to referring the matter to local
prosecutors. The letter should be “informative only, as opposed to demanding and threatening,” and the lawyer should note
that the notice requirement was the reason for the letter, the committee said.

Addressing the same scenario, another panel said a lawyer “should make every effort to contact the client and give him an
opportunity to validate [the] check before instituting criminal charges.” South Carolina Ethics Op. 86-17 (1986).

Other authorities indicate that an improper threat to present criminal charges “need not be expressly stated in words of a
threatening nature, but may be inferred from the circumstances.” Los Angeles County Formal Ethics Op. 469 (1992). See
also District of Columbia Ethics Op. 220 (1990) (rejecting invitation “to differentiate between threats and ‘hints' of threats”);
Nassau County (N.Y.) Ethics Op. 86-32 (1986) (lawyer may not quote penal code regarding bad checks in collection letter
sent to client's debtor).

See also In re McTyeire , 357 B.R. 898 (Bankr. M.D. Ga. 2006) (lawyer reprimanded for retainer clause warning that clients
who fail to pay may “suffer civil or criminal penalties”); In re Youmans, 573 A.2d 899 (N.J. 1990) (lawyer disciplined for
“thinly veiled threat” of prosecution against client who stopped payment on check after requesting its return).

• The subject of lawyers’ ethics obligations in resorting to the criminal law while contemplating or pursuing a civil action
against the same party is also covered in the chapter on Threatening Criminal Prosecution, behind the Obligations to Third
Persons tab.

Economic Pressure — 
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------- MPCR 41:2014 -------

Lawyers are also sanctioned for using economic coercion to compel payment.

The assertion of an invalid lien that unlawfully clouds title to a client's property is one tactic that frequently leads to discipline.
E.g., In re Gemmer , 566 N.E.2d 528 (Ind. 1991); Iowa Supreme Court Bd. of Prof'l Ethics & Conduct v. McKittrick, 683
N.W.2d 554, 20 Law. Man. Prof. Conduct 367 (Iowa 2004); Lopez v. State , 328 P.3d 320 (Haw. 2014); Office of
Disciplinary Counsel v. Levin, 517 N.E.2d 892 (Ohio 1988).

Cases and ethics opinions also prohibit retaliatory measures aimed at discouraging fee protests, such as billing or
threatening to bill a client for time spent responding to an ethics complaint. See In re Lawyers Responsibility Bd. Panel No.
94-17 , 546 N.W.2d 744 (Minn. 1996) (“A threat to charge a client for time spent responding to ethics complaints has a
chilling effect on the public's right to bring ethics charges and is therefore prejudicial to the administration of justice in
violation of [Rule] 8.4(d).”); accord In re Knappenberger, 186 P.3d 272 (Or. 2008); Oregon Ethics Op. 2005-78 (2005);
Virginia Ethics Op. 1766 (2002).

Harassment and Intimidation — 

It is well established that lawyers invite disciplinary trouble if they use intimidation to compel payment.

E.g., Fla. Bar v. James, 530 So. 2d 283 (Fla. 1988) (lawyer engaged in conduct prejudicial to administration of justice when
he successfully sued client for fees and then used “abusive language” and “intimidating tactics” to “discover her assets and
collect his award”); State ex rel. Counsel for Discipline v. Sipple, 660 N.W.2d 502, 19 Law. Man. Prof. Conduct 317 (Neb.
2003) (two-year suspension for lawyer who “verbally abused” and “threatened” client “to coerce [him] into accepting a
settlement” and “collect an attorney fee”); cf. In re Woroby, 779 N.W.2d 825 (Minn. 2010) (statements in repeated calls to
allegedly delinquent client amounted to “harassment on the basis of religion and/or national origin, in violation of Minn.
[Rule] 8.4(g)”).

Note that fee-collection tactics may be unethical even if they do not fit the classic definition of intimidation. For example, a
Minnesota lawyer was admonished for having his 15-year-old daughter write a client to tell him that “she would be forced to
stay at home over spring break because of the client's failure to pay his bill.” Craig D. Klausing, Using a Client's Confidential
Information to Collect a Fee , Minn. Lawyer (March 6, 2000).

That admonition was based on the lawyer's violation of the duty of confidentiality under Rule 1.6—which, as discussed
below, often provides grounds for discipline in cases involving collection abuses.
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Injuring Client's Interests — 

------- MPCR 41:2015 -------

Lawyers may not prejudice or injure a client's interests to coerce payment, or punish nonpayment, of legal fees.

In some instances, coercion takes the form of a threat to reveal a client's delinquency or other damaging information to a
third party or government agency. E.g., State ex rel. Counsel for Discipline v. Lopez Wilson, 634 N.W.2d 467, 17 Law. Man.
Prof. Conduct 640 (Neb. 2001) (two-year suspension for lawyer who, after discovering client's affair with lawyer's ex-wife,
threatened to reveal confidential information to divorce court and INS if client did not pay for services rendered gratis); In re
Boelter, 985 P.2d 328, 15 Law. Man. Prof. Conduct 509 (Wash. 1999) (six-month suspension for lawyer who said he would
sue client if payment was not made and “would be forced to reveal” that client lied to IRS); New Hampshire Ethics Op.
2010-11/1 (lawyer can't report client's nonpayment of fees to agency that regulates client); Virginia Ethics Op. 995 (1987)
(lawyer for Army officer may not correspond with client's commanding officer about fee dispute).

But see In re Lim, 210 S.W.3d 199, 23 Law. Man. Prof. Conduct 64 (Mo. 2007) (threat to report clients to INS and then
actually reporting them, though reprehensible, did not warrant discipline).

“One tactic that lawyers have used to induce a client to pay a fee is to threaten the client with sending to the IRS a Form
1099-C, reporting the cancellation of the client's debt as income to the client.” Thomas P. McGarry & Thomas P. Sukowicz,
A Tactic to Collect Fees, Chi. Law. (Feb. 1, 2013). At least two ethics panels have said this tactic violates the duty of
confidentiality. New Hampshire Ethics Op. 2010-11/1, 27 Law. Man. Prof. Conduct 122; Jeffrey M. Hazen, How to Handle
Lawyer-Client Fee Disputes , Fla. B. News (Aug. 15, 2012) (discussing unpublished Florida opinion).

Collection and Confidentiality — 

As noted above, improperly disclosing confidential information while attempting to collect a debt often leads to discipline.

This is so despite the provision in Model Rule 1.6(b)(5) that a lawyer “may reveal information relating to the representation of a
client to the extent the lawyer reasonably believes necessary … to establish a claim or defense on behalf of the lawyer in a
controversy between the lawyer and the client.”

The problem in most cases is that the lawyer fails to recognize the narrow scope of this “self-defense” exception.

One commentator has written, “A central tenet in applying the exception is built around the prefatory phrase ‘reasonably
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necessary.'” Mark J. Fucile, The Self-Defense Exception to Lawyer Confidentiality, 72 Or. State B. Bull. 32 (July 2012).

‘Reasonably Necessary' — 

Comment [16] to Rule 1.6 emphasizes that the phrase “reasonably … necessary” limits both the decision to reveal
confidential information and the scope and manner of any disclosures:

Where practicable, the lawyer should first seek to persuade the client to take suitable action to obviate the need
for disclosure. In any case, a disclosure adverse to the client's interest should be no greater than the lawyer
reasonably believes necessary to accomplish the purpose. If the disclosure will be made in connection with a
judicial proceeding, the disclosure should be made in a manner that limits access to the information to the tribunal
or other persons having a need to know it and appropriate protective orders or other arrangements should be
sought by the lawyer to the fullest extent practicable.

See also Alabama Ethics Op. 82-665 (1982); Alaska Ethics Op. 86-2 (1986); Massachusetts Ethics Op. 89-3 (1989); New
York City Ethics Op. 1986-8 (1986); Ohio Supreme Court Ethics Op. 91-16 (1991); Philadelphia Ethics Ops. 86-158 (1986)
and 90-23 (1991).

Rule 1.6(b)(2) also allows lawyers to use information “defensively, as in resisting a client's claim that a fee already paid was
unreasonable.” See Restatement (Third) of the Law Governing Lawyers §65 cmt. c (2000).

But however it is invoked, the exception does not authorize disclosures that are “of dubious relevance or merely cumulative
of other evidence.” Id. at §83 cmt. e; see also In re Silverberg, 779 P.2d 546 (N.M. 1989) (allegation that client committed
perjury not reasonably necessary to establish lawyer's entitlement to portion of settlement).

But see Los Angeles County Ethics Op. 498 (1999) (lawyer who withdrew to avoid submitting falsified documents at client's
insistence may, in subsequent fee dispute, reveal client's misconduct to extent necessary to explain withdrawal);
Philadelphia Ethics Op. 2014-7, 30 Law. Man. Prof. Conduct 712 (2014) (lawyer who submitted claim for unpaid fees in ex-
client's bankruptcy proceeding may opt to tell trustee that ex-client owns property not listed in bankruptcy petition).

Objective Test; Limiting Disclosures — 

------- MPCR 41:2016 -------

The phrase “reasonably believes” in Rule 1.6(b) establishes an objective test for determining whether a disclosure of
confidential information to establish or defend a claim is permissible. “Consequently, an attorney may sincerely believe that
a disclosure of confidential information is necessary, but will have violated Rule 1.6 if that belief is not reasonable.” Dorothy
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Anderson, When Your Client Sues You, Are Your Lips Still Sealed? (Sept. 2003) (advice from Massachusetts office of bar
counsel). For this reason, it is advisable to consult other attorneys or call a bar ethics hotline before initiating fee litigation.

Lawyers also must consider how to limit any disclosures they make if litigation does commence.

The key question to ask is whether information is necessary to establish an element of a lawyer's prima facie claim or
defense. “A complaint in a fee collection case, for example, need allege no more than that the attorney and client entered
into an agreement, that the attorney performed legal work pursuant to the agreement, and that the client failed to pay.” Id.

By contrast, a client's “history of not paying bills” or “pattern of dishonesty” might “eventually be relevant in contradicting a
defense or for impeachment purposes at trial, but should not be disclosed in a civil complaint.” Id.

Lawyers may use “several possible methods (use of John Doe pleadings, entry of protective orders and in camera
proceedings) to avoid disclosure of confidential information during fee litigation.” District of Columbia Ethics Op. 298, 16
Law. Man. Prof. Conduct 464 (2000).

• For more on the use of client information for the lawyer's own purposes, see the chapter on Disclosure: Attorney's Benefit,
behind the Confidentiality tab.

Collection Agencies

Confidentiality and Consent — 

The duty to protect client confidences is also implicated when lawyers use a collection agency to recoup their fees.

That is because “most information concerning a law firm's legal services for a client, including the amount due from a client
for legal services and information on the nature of these services, will in almost all cases be confidential and part of the
information may also be privileged.” Texas Ethics Op. 495 (1994).

Accordingly, a lawyer may not hire a collection agency if the client did not consent to disclosure of information the agency
would need to perform its task. Texas Ethics Op. 556 (2005).

Supervision — 
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------- MPCR 41:2017 -------

Some authorities imply—and others expressly state—that the use of collection agencies also implicates the duty to
supervise nonlawyer assistants under Rule 5.3, and the prohibition on violating ethics rules through others under Rule
8.4(a).

See Martin A. Cole, Ethically Collecting a Debt From a Client, Minn. Law. (Dec. 11, 1998) (“When a law firm hires a debt
collection agency to collect debts owed the firm, [bar counsel] takes the position that Rule 5.3 applies.”); David D. Dodge,
Suing Your Client for Unpaid Fees, 49 Ariz. Attorney, no. 10 (April 2013) (under Rule 8.4(a) “the lawyer is responsible for
assuring that the collection agency exercises the same ethical integrity required of the lawyer”).

Fee-Splitting — 

“Another ethical issue with outsourcing collections is the payment arrangement,” one bar's ethics committee advised in an
opinion that highlighted the potential applicability of the prohibition on fee-splitting with nonlawyers under Rule 5.4(a). North
Dakota Ethics Op. 13-01 (2013).

The committee suggested three ways to neutralize fee-sharing concerns: “(1) hire an attorney specializing in collections if
fees are to be paid on a percentage of successful collections, (2) pay a non-lawyer entity a set hourly rate, regardless of
their collection success, or (3) sell and assign the unpaid accounts receivable.”

Other ethics panels, however, reject the suggestion that lawyers can avoid the ethics concerns associated with collection
agencies by selling delinquent accounts outright.

• For a state-by-state compilation of ethics opinions on the use of collection agencies, see the Application section of this
chapter.

Sale or Assignment of Accounts

Generally Impermissible — 

One ethics panel has said that although “the use of collection agencies by lawyers has been deemed consistent with ethical
requirements in the vast majority of jurisdictions,” the “sale or assignment of legal debts to a collection agency raises more
difficult questions.” District of Columbia Ethics Op. 298, 16 Law. Man. Prof. Conduct 464 (2000).

The committee ultimately determined that “the outright sale of client accounts receivable to a collection agency would
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prevent a lawyer from fully complying with” bar rules that require lawyers to arbitrate fee disputes and ethics rules that
permit the disclosure of client information only “to the minimum extent necessary” to establish or collect a fee.

“The key consideration is whether the lawyer retains sufficient control over the collection process (including any fee litigation
that may arise) to satisfy her ethical responsibilities,” the committee stated. Because “[s]ufficient control would require, at a
minimum, that the lawyer remain informed about efforts to collect the debt, and be able to veto activities that are inconsistent
with the lawyer's legal or ethical requirements,” the committee said assignments “by which a lawyer steps entirely out of the
collection process” are impermissible.

See also Arizona Ethics Op. 98-05 (1998) (“[T]he outright sale of client accounts receivable would involve the wholesale
disclosure by a lawyer of confidential information relating to representation of a client to the vagaries of the marketplace.”).

Allowed if Conditions Met — 

Other committees approve of assignment of the right to collect unpaid fees if the clients consented to the release of their
names and sale of their debts, and if other ethics rules are not abrogated. Iowa Ethics Op. 81-37 (1981); Massachusetts
Ethics Op. 82-3 (1982); Texas Ethics Op. 464 (1989).

In New Jersey Ethics Op. 723 (2012), the committee said a lawyer may not assign an account before first trying to resolve a
dispute directly with the client and giving the client notice of the right to arbitrate the dispute. Additionally, it said lawyers
“should make reasonable efforts to satisfy themselves that [the] purchaser of accounts receivable is reputable and will not
take improper or illegal measures to collect the debt.”

See also New York City Ethics Op. 1993-1 (1993) (“A lawyer who assigns his accounts receivable … remains responsible to
the former clients to ensure that all relevant ethical rules are followed in the collection process.”).

One panel suggested that “assigning receivables to a firm-owned collection corporation, rather than to an independent
collection agency, would help preserve confidentiality because (at least prior to the filing of suit) no confidential client
information would be disclosed to ‘outside' parties.” Florida Ethics Op. 95-3 (1997, revised 2011). That committee did not
reach the question of whether it is permissible to “assign delinquent accounts receivable to a collections corporation that is
not wholly owned” by a firm.

Other authorities find that a lawyer may assign a claim for outstanding fees to a third party if the transaction is a true
assignment of the lawyer's right to payment in return for consideration (Alabama Ethics Op. 86-126 (1987)), and not merely
a paper transaction by which the lawyer hides behind another person to enforce his right to compensation (Missouri Informal
Ethics Op. 5 (1981)).

Ethics vs. Enforceability — 
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------- MPCR 41:2018 -------

In Stonewall Fin. Servs. Corp. v. Corona, 2012 BL 240234, No. 06-11-00108-CV, 28 Law. Man. Prof. Conduct 593 (Tex.
App. 2012), a defendant in a collection action sought to dismiss the claim on the grounds that the debt at issue—payments
allegedly owed to his former lawyers—was impermissibly sold to the plaintiff, a factoring company, without his consent.

The defendant pointed to Texas Ethics Op. 464 (1989), which concluded that such assignments are improper if a client did
not consent to disclosure of confidential information by the selling lawyer.

The court rejected this argument. It said there was “no evidence … that any unauthorized disclosure of confidential
information actually took place,” and that, even if it had, the disclosure would not “have deprived the trial court of jurisdiction”
because ethics opinions “are concerned with matters of attorney discipline and are advisory rather than binding.”

The court also rejected the notion that the public policy prohibiting assignment of malpractice claims also bars lawyers from
assigning claims for unpaid legal fees. Accord Burnison v. Johnston, 764 N.W.2d 96, 25 Law. Man. Prof. Conduct 209 (Neb.
2009).

Credit Reporting

Majority: Always Improper — 

Unlike the use of collection agencies, most ethics panels have concluded that it is unethical to report a client to a credit
bureau because doing so “is not necessary to collect a fee” and the “effect of a negative report is primarily punitive.”
Montana Ethics Op. 001027 (2000).

See also Alaska Ethics Op. 86-3 (1986); Maryland Ethics Op. 04-20, 20 Law. Man. Prof. Conduct 361 (2004); Nassau
County (N.Y.) Ethics Op. 90-25 (1990); New Hampshire Ethics Op. 1987-8/8 (1988); New Mexico Ethics Op. 1988-7 (1988);
New York State Ethics Op. 684 (1996); South Dakota Ethics Op. 95-3 (1995).

Former Clients Distinguished — 

At least one panel found that lawyers may not file credit reports on current clients but may file reports on former clients.
Florida Ethics Op. 90-2 (1991, revised 2011). Even then, the committee said, the practice is “permissible only when the debt
is undisputed” and unpaid.
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Judgments Distinguished — 

------- MPCR 41:2019 -------

At least two ethics committees have said that generating credit reports on clients is permissible only if the debts at issue
have been reduced to judgment.

In Michigan Informal Ethics Op. RI-335 (2005), the committee said “the fact and content of unpaid bills is a ‘confidence or
secret' of a client” that may be revealed to a credit reporting agency only: “(i) with the prior written consent of the client, such
as in a signed engagement letter with clear and unambiguous language, (ii) after securing a final judgment of a sum certain
or (iii) if the unpaid invoice has become a matter of public record.” Accord Connecticut Informal Ethics Op. 2010-06 (2010).

Preserve Right to Contest on Merits — 

In Georgia Ethics Op. 07-01 (2007), the committee noted that the use of collection agencies—unlike credit reporting—has been
deemed ethical because it “preserve[s] the client's right to contest the lawyer's position on the merits.”

Other measures that “unreasonably impede a decision on the merits of a fee claim” include the unauthorized “use of possession
of the client's funds to compel a settlement, for example by retaining documents or unearned fees after the representation ends
or otherwise denying the client funds the client is entitled to receive.” Restatement (Third) of the Law Governing Lawyers §41
cmt. d (2000).

Self-Help — 

Unless “permitted by law or by agreement with the client,” a lawyer must “promptly deliver” funds or other property that a
client or third person is entitled to receive. Model Rule 1.15(d).

Accordingly, there is “no doubt that the attorney will violate [his] ethical duty to a client in the event that the attorney
unilaterally diverts client trust funds to pay unpaid attorney fees.” Los Angeles County Ethics Op. 496 (1998).

See also In re Simpson , 959 So. 2d 836 (La. 2007) (suspending lawyer who “improperly withheld his attorney's fee [from]
checks paid to” clients); Bd. of Prof'l Responsibility v. Curry, 299 S.W.3d 379, 24 Law. Man. Prof. Conduct 569 (Tenn. 2008);
In re Martin, 67 A.3d 1032, 29 Law. Man. Prof. Conduct 216 (D.C. 2013); In re Midlen, 885 A.2d 1280, 21 Law. Man. Prof.
Conduct 605 (D.C. 2005); In re Strnad, 491 N.W.2d 479 (Wis. 1992).
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When disagreements arise over the distribution of proceeds, attorneys “should either place the disputed funds in a blocked
account or interplead the funds.” Lisa Miller, Show Me the Money (Trail): Keeping Up With the Dollars and Sense, 30
LACBA Update, no. 4 (April 2010).

See California Formal Ethics Op. 2006-171; Colorado Ethics Op. 118 (2008); Kentucky Ethics Op. E-292Link (1984); Los
Angeles County Ethics Op. 438 (1985); Nassau County (N.Y.) Ethics Op. 91-27 (1991); New Hampshire Ethics Op.
1983-4/11 (1984); Oregon Ethics Op. 2005-145 (2005); Pennsylvania Ethics Op. 91-102 (1991); Rhode Island Ethics Op.
91-53 (1991).

Confession of Judgment — 

The Restatement (Third) of the Law Governing Lawyers (2000) notes in Comment d to Section 41 that “use of a confession-
of-judgment note to collect a fee” may also “unreasonably impede a decision on the merits of a fee claim” if it handcuffs a
client's ability to “contest the reasonableness of the fee.”

But authorities diverge on whether lawyers may use confessions of judgment.

Some courts have indicated flat disapproval of the practice on grounds that it presents an opportunity for overreach while
avoiding judicial scrutiny. E.g., Hulland v. State Bar of Cal., 503 P.2d 608 (Cal. 1972).

Other courts do not have per se rules against the use of confessions of judgment, but require that clients fully understand
and appreciate their effect. E.g., Katlowitz v. Halberstam, 726 N.Y.S.2d 438 (N.Y. App. Div. 2001).

In these jurisdictions, courts have disciplined attorneys for using confessions of judgment in an “oppressive” manner. Iowa
Supreme Court Bd. of Prof'l Ethics & Conduct v. McKittrick, 683 N.W.2d 554, 20 Law. Man. Prof. Conduct 367 (Iowa 2004);
In re Richmond, 904 A.2d 684, 22 Law. Man. Prof. Conduct 410 (N.H. 2006) (disbarring lawyer who pressured client into
signing letter that granted lawyer unlimited discretion to liquidate client's brokerage accounts to collect unpaid fees).

See also New York State Ethics Op. 910 (2012) (lawyer may obtain confession of judgment for fees already earned upon
complying with requirement of signed agreement approved by court after notice to other side); North Carolina Ethics Op.
222 (1995) (“A lawyer may not, prior to rendering legal services, obtain a confession of judgment from a client to secure the
fee. … However, once the lawyer has rendered legal services, if the client is unable to pay the fee but does not dispute the
amount the lawyer may obtain a confession of judgment if the lawyer explains it to the client.”).

Withdrawal From Representation — 
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------- MPCR 41:2020 -------

Filing suit “against a current client to collect a fee creates an untenable conflict under [Rule] 1.7 between the lawyer's duty to that
client and the lawyer's ‘personal interest’ in collecting his or her fee.” In re Simon, 20 A.3d 421, 27 Law. Man. Prof. Conduct 409
(N.J. 2011).

Accordingly, a lawyer who wishes to sue a client for fees “must either withdraw from the representation (if permitted by the rules
of professional conduct) or wait until the lawyer's duties in the matter are complete.” Timothy M. Burke, Don't Sue a Current
Client for Fees, Minn. Law. (Aug. 6, 2007).

See generally Arizona Ethics Op. 2000-03 (2000); Colorado Ethics Op. 110 (2002); Florida Ethics Op. 88-1 (1988); Los Angeles
County Ethics Op. 476 (1994); Philadelphia Ethics Op. 81-54.

Withdrawal for Nonpayment — 

A client's failure to pay fees may be grounds for the lawyer's withdrawal under Rule 1.16(b)(5), which applies when a “client
fails substantially to fulfill an obligation to the lawyer regarding the lawyer's services and has been given reasonable warning
that the lawyer will withdraw unless the obligation is fulfilled,” or Rule 1.16(b)(6), which applies when “the representation will
result in an unreasonable financial burden on the lawyer.” See Kentucky Ethics Op. E-247 (1981); Pennsylvania Ethics Op.
91-16 (1991); Rhode Island Ethics Op. 91-15 (1991).

“On the other hand, ‘the nonpayment of fees is usually not a sufficient basis, standing alone, to override the attorney's
ethical responsibilities of continued representation of a client....'” In re Schley, 2012 BL 394116, No. 09-34182-DOT (Bankr.
E.D. Va. May 9, 2012).

Rather, courts have found nonpayment to be insufficient “where counsel failed to explain the amount of outstanding fees
and failed to demonstrate that the clients were truly unable or unwilling to pay.” Abbott v. Gordon, 2010 BL 252304, No. DKC
09-0372 (D. Md. Oct. 25, 2010); New York State Ethics Op. 598 (1989) (“a client ‘deliberately disregards an agreement or
obligation’ to pay fees whenever the failure is conscious rather than inadvertent, and is not de minimis in either amount or
duration”).

Courts have not been unsympathetic to pleas to withdraw, however, when it is clear that a client can offer no reasonable
assurance of paying a substantial amount owed or expected to be incurred in further litigation. E.g., Hammond v. T.J. Little
& Co. , 809 F. Supp. 156 (D. Mass. 1992) (client deliberately disregarded fee obligation where failure to pay extended over
substantial period of time and there was little evidence client made efforts to meet fee obligation); Stair v. Calhoun , 722 F.
Supp. 2d 258 (E.D.N.Y. 2010); Commonwealth v. Scheps , 523 A.2d 363 (Pa. Super. Ct. 1987); Silva v. Perkins, 622 A.2d
443 (R.I. 1993).

Court Approval; Protection of Client — 
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------- MPCR 41:2021 -------

Although nonpayment is identified as grounds for withdrawal in Rule 1.16(b), paragraph (c) states that in litigation matters
lawyers “must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation,”
and paragraph (d) stresses that the interests of a client—even a persistently nonpaying one—must be protected in the
process.

Accordingly, while a court deciding a motion to withdraw will consider the impact of “accumulating fees and an attorney's
potential ability to collect,” the “more time and effort an attorney puts into a case, and the closer the matter is to trial, the
more prejudicial it is for the client if counsel is relieved.” In re Simon, 20 A.3d 421, 27 Law. Man. Prof. Conduct 409 (N.J.
2011) (“An attorney should not accept a retainer if he or she believes it cannot be paid if the matter progresses as expected,
or merely to do some work and then seek to abandon the case.”).

Can't Cease Work if Denied — 

If a court rules against withdrawal, the representation must continue regardless of the financial impact on the lawyer. Rule
1.16(c). Moreover, a lawyer is ethically forbidden to withhold services to coerce payment in this scenario. In re Hefron , 771
N.E.2d 1157 (Ind. 2002) (lawyer suspended six months for refusing to do further work until client agreed to renegotiate fee
agreement); see also In re Cohen, 82 P.3d 224 (Wash. 2004); Oregon Ethics Op. 2005-1 (2005); Virginia Ethics Op. 974
(1987).

• The grounds for an attorney's voluntary withdrawal from a representation are further examined in the chapter on
Permissive Withdrawal/Representation, behind the Lawyer-Client Relationship tab.

Effect of Discharge or Withdrawal

Good Cause: Quantum Meruit — 

When a lawyer is discharged by the client or withdraws for good cause before the completion of the representation, the
lawyer loses the right to recover the compensation set forth in the fee agreement (typically, a contingent or flat-fee
arrangement) and instead becomes entitled to the reasonable value of his services up to the time of discharge or
withdrawal.

This quantum meruit rule has gained increasing support among the courts as being consistent with the rule that clients have
an absolute right to discharge their attorney, with or without good cause, at any point in the representation. The client would
be deterred from exercising this right if he were required to pay the full amount of the nonhourly contractual fee despite
having discharged his attorney. See Galanis v. Lyons & Truitt , 715 N.E.2d 858 (Ind. 1999); Craft v. Kane , 747 N.E.2d 748
(Mass. App. Ct. 2001); Turpin v. Anderson , 957 S.W.2d 421 (Mo. Ct. App. 1997); Bruk v. Albin , 704 N.Y.S.2d 648 (N.Y.
App. Div. 2000); see also Dudding v. Norton Frickey & Assocs., 11 P.3d 441, 16 Law. Man. Prof. Conduct 567 (Colo. 2000)
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(attorney may seek quantum meruit recovery when fired in contingent fee agreement case, but only if agreement explicitly
notifies client of attorney's right to seek fees under theory of quantum meruit).

While the quantum meruit rule usually is invoked in cases involving contingent fee arrangements, it also has been applied
where the fee contract called for an hourly fee, Barton v. McGovern , 504 So. 2d 457 (Fla. Dist. Ct. App. 1987), or a flat fee,
Estate of Forrester v. Dawalt , 562 N.E.2d 1315 (Ind. Ct. App. 1990); Smith v. Binder , 477 N.E.2d 606 (Mass. App. Ct.
1985), or a monthly set fee, Olsen & Brown v. City of Englewood , 867 P.2d 96 (Colo. Ct. App. 1993), aff'd, 889 P.2d 673
(Colo. 1995); cf. Maksym v. Loesch, 937 F.2d 1237 (7th Cir. 1991) (where retainer called for mixed hourly/percentage fees,
discharged lawyer may sue under contract for hourly fees earned before termination, but is limited to quantum meruit for
contingent or retainer fees not earned before termination).

A number of the cases cited above purport to limit the quantum meruit rule to instances in which the client did not have good
cause to discharge the lawyer. However, it has also been held that the lawyer is entitled to a quantum meruit fee even if he
was discharged with cause (or with “just cause” or for “good cause”), although these definitions appear in cases involving
little more than a breakdown in the attorney-client relationship. E.g., Crockett & Brown P.A. v. Courson , 849 S.W.2d 938
(Ark. 1993); Fracasse v. Brent , 494 P.2d 9 (Cal. 1972); Kopelman & Assocs. LC v. Collins, 473 S.E.2d 910 (W. Va. 1996).

Courts have found that the following reasons constitute “good cause” for withdrawal:

▸firm compelled to withdraw for serious conflict of interest, Smith & Burnetti P.A. v. Faulk, 677 So. 2d 404 (Fla. Dist. Ct. App.
1996);

▸unanticipated costs and expenses, Smith v. R.J. Reynolds Tobacco Co., 630 A.2d 820 (N.J. Super. Ct. App. Div. 1993);

▸client made settlement demands that lawyer deemed unreasonable, Kannewurf v. Johns, 632 N.E.2d 711 (Ill. App. Ct.
1994);

▸client refused to cooperate in discovery despite court order, Ashford v. Interstate Trucking Corp., 524 N.W.2d 500 (Minn.
Ct. App. 1994);

▸unintentional violation of court order, South Carolina Ethics Op. 90-13 (1990);

▸lawyer's disbarment for reasons unrelated to his representation of client, Eisenberg v. Gen. Motors Acceptance Corp., 761
F. Supp. 20 (E.D. Pa. 1991).
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Withdrawal Without Cause: No Fee — 

------- MPCR 41:2022 -------

A lawyer who withdraws without good cause forfeits the right to compensation. In that situation, the lawyer is considered to
have abandoned the client and breached the retainer contract.

See, e.g., Hensel v. Cohen , 202 Cal. Rptr. 85 (Cal. Ct. App. 1984) (firm abandoned client's case after concluding it had no
potential and was a “dead-blank loser”); Bell & Marra PLLC v. Sullivan, 6 P.3d 965, 16 Law. Man. Prof. Conduct 454 (Mont.
2000) (unanticipated financial burdens of contingent fee case not good cause to withdraw); Ryan v. State, 51 P.3d 175, 18
Law. Man. Prof. Conduct 551 (Wash. Ct. App. 2002) (not good cause where lawyer withdrew as co-counsel because he was
forced to take on more responsibility than he originally envisioned); cf. Illinois Ethics Op. 90-26 (1991) (contingent fee lawyer
who must withdraw after determining that conflict of interest exists loses right to any fee following date that conflict
reasonably could have been discovered).

Substantial Performance — 

If a lawyer has fully performed his obligations under a retainer contract, he is entitled to the full fee specified in the
agreement, despite the client's decision to discharge him (or the lawyer's decision to end the representation) while litigation
was pending. Zaklama v. Mount Sinai Med. Ctr. , 906 F.2d 650 (11th Cir. 1990) (whether client believes lawyer committed
malpractice is irrelevant); Joseph E. Di Loreto Inc. v. O'Neill , 1 Cal. Rptr. 2d 636 (Cal. Ct. App. 1991) (contingent fee
contract made clear that lawyer was not obligated to defend client's recovery on appeal); see also Wegner v. Arnold, 713
N.E.2d 247 (Ill. App. Ct. 1999) (attorney who was discharged at 11th hour is entitled to full contract fee as quantum meruit).

The same rule has been applied when the lawyer “substantially performed” the contract before being discharged by the
dissatisfied client. Kaushiva v. Hutter , 454 A.2d 1373 (D.C. 1983); Farrar v. Kelly , 440 So. 2d 939 (La. Ct. App. 1983);
Taylor v. Shigaki , 930 P.2d 340 (Wash. Ct. App. 1997); cf. Martin v Buckman, 883 P.2d 185 (Okla. Ct. App. 1994)
(substantial performance entitles lawyer to “proportionate share”).

At the other end of the performance spectrum, it has been said that a lawyer is not entitled to any fee if he withdraws or is
discharged before performing any services for a client. Ohio Supreme Court Ethics Op. 88-31 (1988).

Section 40 of the Restatement (Third) of the Law Governing Lawyers (2000) takes the view that a discharged or withdrawing
lawyer is entitled to “the lesser of the fair value of the lawyer's services” or the contractual fee prorated for the services
actually performed. This standard, Comment b notes, gives the lawyer a “fair fee” and at the same time compels the client to
pay only “for work already performed.”

Contract Terms — 
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------- MPCR 41:2023 -------

A difficult issue is whether a lawyer may contemplate his possible discharge or withdrawal in the retainer contract and set
forth the compensation he is entitled to receive should such an event occur before the completion of the representation.

One court said a provision entitling a lawyer to the “present value” of his contingent fee in the event he is discharged
prematurely is contrary to public policy and unenforceable. Hoover Slovacek LLP v. Walton, 206 S.W.3d 557, 22 Law. Man.
Prof. Conduct 573 (Tex. 2006).

The majority in that case said such a provision penalizes the client for changing counsel, gives the lawyer an unethical
proprietary interest in the client's cause of action, unfairly shifts all risks of the representation to the client and subverts the
policies underlying contingent fee arrangements. See also Michigan Informal Ethics Op. CI-1129 (1986) (unethical for lawyer
retained on contingent fee basis to ask client to sign retainer that permits lawyer to pursue quantum meruit hourly fee in
event of lawyer's withdrawal).

Other authorities, however, have concluded that in general the fee contract may include an anticipatory provision specifying
the compensation payable to the lawyer for services rendered to the point of discharge.

These decisions and ethics opinions, however, appear to be premised on discharge by the client, not withdrawal by the
lawyer. See Hill v. Centennial/Ashton Props. Corp., 561 S.E.2d 853 (Ga. Ct. App. 2002); Kansas Ethics Op. 93-03 (1993)
(contract may grant discharged contingent fee lawyer quantum meruit fee measured as percentage of recovery ex-client
receives through successor counsel's efforts); Mississippi Ethics Op. 144 (1988) (approving provision in contingent fee
agreement that upon lawyer's discharge client must compensate lawyer's services at $60 per hour or 20 percent of any
recovery); Monroe County (N.Y.) Ethics Op. 86-2 (1986) (approving provision under which contingent fee lawyer becomes
entitled to quantum meruit fee after discharge, so long as fee is not calculated according to percentage of previous offer);
Virginia Ethics Op. 936 (1987) (retainer agreement may specify that upon discharge lawyer will receive compensation based
on his standard hourly rates).

The post-discharge fee must, of course, be reasonable. Fla. Bar v. Doe , 550 So. 2d 1111 (Fla. 1989) (lawyer reprimanded
for including “discharge clause” in contingent fee contract that would have required client to pay greater of $350 hourly fee
or 40 percent of settlement amount if lawyer were discharged). The lawyer may not claim the full contingent fee upon
discharge if it would constitute an excessive fee. In re Waller, 524 A.2d 748 (D.C. 1987); Vermont Ethics Op. 91-3.

Moreover, the agreement may not be set up in a way that impinges on the client's right to terminate the relationship or make
key decisions in the representation. Cohen v. Radio-Elecs. Officers Union, 679 A.2d 1188 (N.J. 1996) (retainer agreement
with “sophisticated client” may provide that client agrees to compensate lawyer if client terminates relationship, so long as
provision does not chill client's right of termination); New York City Ethics Op. 1996-5 (1996) (disapproving lawyer's use of
“initiation/retainer fee” that would be subject to forfeiture if client discharges lawyer).
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For example, the Philadelphia bar's ethics committee concluded that a contingent fee agreement generally may not include
alternative fee provisions that would be triggered if the client rejects the lawyer's settlement advice. Philadelphia Ethics Op.
2001-1, 18 Law. Man. Prof. Conduct 405 (2002).

Determining Reasonable Fee — 

------- MPCR 41:2024 -------

How much is a “reasonable” fee under quantum meruit? Some courts have resorted to the “lodestar” approach: multiplying
the reasonable number of hours by a reasonable hourly fee. E.g., Dean v. Holiday Inns Inc., 860 F.2d 670 (6th Cir. 1988).

Others, however, have concluded that the conventional lodestar approach does not sufficiently address all the
circumstances in the representation. See Searcy, Denney, Scarola, Barnhart & Shipley P.A. v. Poletz , 652 So. 2d 366 (Fla.
1995) (pure lodestar method is “ill-suited” for assessing attorneys' fees because it does not contemplate totality of
circumstances surrounding professional relationship); see also Johnson v. Hunter, No. M2000-03099-COA-R3-CV, 17 Law.
Man. Prof. Conduct 652 (Tenn. Ct. App. 2001) (judge erred in using pure lodestar calculation rather than applying all factors
in DR 2-106 for determining what fee is “reasonable” in settling dispute between co-counsel).

Courts typically look to the factors listed in Model Rule 1.5(a) (or, formerly, the Model Code's DR 2-106(B)) when
undertaking this analysis. E.g., Am. Bank & Trust Co. v. Tullos , 701 F. Supp. 574 (W.D. La. 1988); Henry, Walden & Davis
v. Goodman , 741 S.W.2d 233 (Ark. 1987); Rosenberg v. Levin , 409 So. 2d 1016 (Fla. 1982); In re Harris, 934 P.2d 965
(Kan. 1997).

It is also appropriate for the court to look at the extent to which the lawyer brought the client's matter nearer to resolution
before being discharged. Wegner v. Arnold , 713 N.E.2d 247 (Ill. App. Ct. 1999); Campbell v. Bozeman Investors of Duluth,
964 P.2d 41 (Mont. 1998).

In the leading case applying this approach, Fracasse v. Brent , 494 P.2d 9 (Cal. 1972), the court observed: “To the extent
that such discharge occurs ‘on the courthouse steps,’ where the client executes a settlement obtained after much work by
the attorney, the factors involved in a determination of reasonableness would certainly justify a finding that the entire fee
was the reasonable value of the attorney's services.” See also Cazares v. Saenz , 256 Cal. Rptr. 209 (Cal. Ct. App. 1989)
(rejecting pure lodestar approach in allocating fees between discharged and replacement counsel); La Mantia v. Durst , 561
A.2d 275 (N.J. Super. Ct. App. Div. 1989); Int'l Materials Corp. v. Sun Corp., 824 S.W.2d 890 (Mo. 1992) (appropriate to
examine value that original lawyers’ efforts had to client's replacement attorneys).

A remarkably purist approach to the “courthouse steps” situation was used in Morris v. City of Detroit, 472 N.W.2d 43 (Mich.
Ct. App. 1991), which held that a lawyer who performed “99 and 44/100 percent” of the work on a contingent fee case, and
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then was discharged just before the occurrence of the contingency, was not entitled to the full contingent fee. Rather, the
lawyer could recover only in quantum meruit, which the court said entitled him to 99 and 44/100 percent of the contingent
fee.

Some courts hold that the discharged lawyer's quantum meruit fee may be no higher than the maximum amount he would
have recovered under the fee contract. Joyce v. Elliott , 857 P.2d 549 (Colo. Ct. App. 1993); Rosenberg v. Levin , 409 So.
2d 1016 (Fla. 1982); Plaza Shoe Store Inc. v. Hermel Inc., 636 S.W.2d 53 (Mo. 1982).

In New York, however, the abandoned contract does not limit the lawyer's level of compensation; a court may decide that
the reasonable value of the lawyer's services is more than he would have recovered under the fee agreement. In re Estate
of Goldin , 480 N.Y.S.2d 392 (N.Y. App. Div. 1984); cf. Finkelstein v. Kins, 511 N.Y.S.2d 285 (N.Y. App. Div. 1987) (when
client disputes amount owed for completed representation, lawyer may not claim amount in excess of bill under quantum
meruit).

When Fee Claim Accrues — 

There is a difference of opinion as to when a discharged contingent fee lawyer may assert a claim for attorneys’ fees.

Some courts have held that the lawyer must wait until the contingency occurs to assert her quantum meruit claim, since
under the contract the lawyer would have been entitled to no fee if the client failed to recover by judgment or settlement.
Fracasse v. Brent , 494 P.2d 9 (Cal. 1972); Rosenberg v. Levin , 409 So. 2d 1016 (Fla. 1982); Somuah v. Flachs , 721 A.2d
680 (Md. 1998); Plaza Shoe Store Inc. v. Hermel Inc., 636 S.W.2d 53 (Mo. 1982).

Others hold that because the contingent fee lawyer is no longer bound by the fee contract after her discharge, she has an
immediate right upon discharge to claim quantum meruit payment. Universal Acupuncture Pain Servs., P.C. v. Quadrino &
Schwartz, P.C., 370 F.3d 259, 20 Law. Man. Prof. Conduct 290 (2d Cir. 2004); In re Callahan , 578 N.E.2d 985 (Ill. 1991);
Skeens v. Miller , 628 A.2d 185 (Md. 1993); Adkin Plumbing & Heating Supply Co. v. Harwell, 606 A.2d 802 (N.H. 1992).

In enforcing this right, the lawyer has a choice: claim an immediately payable fixed fee based on the reasonable value of her
services, or opt for a fee that is payable when the client recovers and is based partly on a percentage of the recovery and
partly on the portion of the total legal work the discharged lawyer performed. Lai Ling Cheng v. Modansky Leasing Co. , 539
N.E.2d 570 (N.Y. 1989); La Mantia v. Durst, 561 A.2d 275 (N.J. Super. Ct. App. Div. 1989).

Other authorities suggest that the terms of the fee agreement will determine whether a lawyer is entitled to seek
compensation at the moment of termination. Compare Four Winds, LLC v. Smith & DeBonis LLC , 854 N.E.2d 70 (Ind. Ct.
App. 2006) (“[A]bsent a contrary agreement between the lawyer and the client, attorney fees pursuant to a contingency fee
agreement should be taken only when the client receives payment.”); Herr v. Carter Lumber, Inc., 888 N.E.2d 853, 24 Law.
Man. Prof. Conduct 348 (Ind. Ct. App. 2008) (distinguishing Four Winds where retainer did not provide for immediate
payment).
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Payment ‘Off Top' of Structured Settlement — 

------- MPCR 41:2025 -------

Some authorities have concluded that absent an express agreement to the contrary, a lawyer may not take her entire
contingent fee “off the top” of a client's “structured settlement.” See, e.g., Knight v. Aqui, 966 F. Supp. 2d 989 (N.D. Cal.
2013); Oregon Ethics Op. 2005-15 (2005).

Instead, the contingent fee must be distributed to the lawyer on a pro rata basis when—and if—the settlement payments are
received. Garcia v. Garau Germano Hanley & Pennington P.C., 14 N.E.3d 88 (Ind. Ct. App. 2014). Client consent is
essential, one court said, because “deferred payments involve a time value factor and collection risks, and the client must be
informed of those risks.”

Arbitration and Mediation — 

Comment [9] to Model Rule 1.5 states that attorneys must participate in fee arbitration programs that are mandated under state
bar rules and should “conscientiously consider” participating in voluntary programs.

Bar-Sponsored Programs — 

An ABA survey indicated that, as of 2012, mandatory arbitration or mediation programs exist in 12 jurisdictions: Alaska,
California, the District of Columbia, Georgia, Maine, Montana, New Jersey, New York, North Carolina, Ohio, South Carolina
and Wyoming.

Mandatory arbitration programs have withstood attacks on their legality. Anderson v. Elliott , 555 A.2d 1042 (Me. 1989);
BiotechPharma LLC v. Ludwig & Robinson PLLC, 98 A.3d 986, 30 Law. Man. Prof. Conduct 585 (D.C. 2014); Guralnick v.
N.J. Supreme Court , 747 F. Supp. 1109 (D.N.J. 1990), aff'd, 961 F.2d 209 (3d Cir. 1992); Miller v. Purvis , 921 P.2d 610
(Alaska 1996); Nodvin v. Ga. State Bar, 544 S.E.2d 142, 17 Law. Man. Prof. Conduct 212 (Ga. 2001); Shimko v. Lobe, 813
N.E.2d 669, 20 Law. Man. Prof. Conduct 447 (Ohio 2004); Williams v. Foubister , 673 N.Y.S.2d 840 (N.Y. Cnty. Ct. 1998);
see also Louis Fireison & Assocs. P.A. v. Alkire, 6 A.3d 945, 26 Law. Man. Prof. Conduct 636 (Md. Ct. Spec. App. 2010)
(dual-licensed Maryland lawyer who represented client in District of Columbia must comply with D.C. bar rule that calls for
arbitration of fee disputes).

Give Notice or Lose Remedies — 

------- MPCR 41:2026 -------
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In states that require lawyers to advise clients of the right to arbitrate a fee dispute, a failure to provide such notice may
result in a loss of the right to exercise otherwise applicable remedies such as asserting a lien or initiating a fee suit. Gordon
Marshall P.C. v. Chitayat, No. 115447/98, 16 Law. Man. Prof. Conduct 571 (N.Y. Sup. Ct. N.Y. Cnty. Sept. 15, 2000) (notice
to client of availability of arbitration is jurisdictional prerequisite to suit for fees).

See also Wager v. Mirzayance , 79 Cal. Rptr. 2d 661 (Cal. Ct. App. 1998) (dismissing fee suit where lawyer failed to provide
written notice of right to arbitrate); Cunningham v. Selman, No. COA09-199, 26 Law. Man. Prof. Conduct 5 (N.C. Ct. App.
2009) (“[T]he State Bar's fee dispute resolution rules are jurisdictional in nature and that the plaintiff was obligated to comply
with those rules as a prerequisite for bringing a civil suit against the defendant.”).

Contractual Arbitration — 

Lawyers and clients may also contractually agree to submit fee disputes to arbitration. But because of the potential for
overreach and a perceived inequality of bargaining power, some courts and most ethics committees advise that a lawyer
may not include a mandatory arbitration clause in a fee agreement unless its consequences are fully explained and the
client is allowed to seek independent counsel.

See Hodges v. Reasonover, 103 So. 3d 1069, 28 Law. Man. Prof. Conduct 428 (La. 2012); ABA Formal Ethics Op. 02-425
(2002); District of Columbia Ethics Op. 211 (1990); Missouri Informal Ethics Op. 990130; Oklahoma Ethics Op. 312 (2000);
Philadelphia Ethics Op. 88-2 (1988).

To some extent, courts’ and ethics committees’ wariness is caused by their related concern that broadly worded arbitration
provisions may mislead clients into unwittingly agreeing to arbitrate malpractice claims as well as fee disputes. Lawrence v.
Walzer & Gabrielson, 256 Cal. Rptr. 6 (Cal. Ct. App. 1989); California Formal Ethics Op. 1989-116; Maryland Ethics Op.
90-12 (1990); Michigan Informal Ethics Op. RI-2 (1989). But see Bezio v. Draeger, 737 F.3d 819, 30 Law. Man. Prof.
Conduct 6 (1st Cir. 2013) (arbitration clause valid even though it didn't specifically mention malpractice claims).

Absent a mutual mistake of fact, fraud in the inducement, or coercion in its securement, however, the client cannot renege
on his agreement to submit to binding arbitration a fee dispute with his former attorneys. Titus & McConomy v. Jalisi, 713
A.2d 646 (Pa. Super. Ct. 1998).

Honoring Arbitration Rulings — 

An attorney is obligated to respect binding arbitration decisions. According to one ethics panel, “entering into an agreement
to resolve a fee dispute by arbitration with the undisclosed intention of refusing to accept an unfavorable arbitration award
would … constitute conduct involving dishonesty, fraud, deceit and misrepresentation in violation of Rule 8.04(a)(3).” Texas
Ethics Op. 580 (2008).
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Fee Litigation — 

As noted at the outset of this chapter, loss prevention experts caution lawyers not to initiate fee litigation without first undertaking
a careful risk-benefit analysis that balances the prospects of recovery, exposure to counterclaim liability and insurance
implications.

Possible Causes of Action — 

As one court has noted, claims against nonpaying clients “may be founded on slightly different causes of action.” Franklin &
Marbin, P.A. v. Mascola, 711 So. 2d 46 (Fla. Dist. Ct. App. 1998). “On the one hand, the firm may simply allege a breach of
contract and claim damages based on unpaid billing statements. Or, the firm may instead allege some or all of the common
counts—an account stated, open account, or services rendered—and claim the same measure of damages.”

Other potential claims include actions asserting theft of services, fraudulent conveyance or promissory estoppel. Lawyers
also may attempt to pierce the corporate veil of entities they represented so as to hold individual defendants personally
liable.

The choice of a claim may be dictated by statute of limitations considerations. See, e.g., Tingey v. Haisch, 152 P.3d 1020,
23 Law. Man. Prof. Conduct 110 (Wash. 2007) (action to collect fees for completed legal services provided without written
fee agreement is subject to six-year statute of limitations governing accounts receivable rather than three-year statute of
limitations governing oral contracts).

Vexatious Litigation — 

------- MPCR 41:2027 -------

Lawyers who initiate fee litigation “are subject to procedural rules requiring a nonfrivolous basis for claims.” Restatement
(Third) of the Law Governing Lawyers §41 cmt. a (2000). See also Mark Chaban, P.C. v. Rathore, 2013 BL 328864, No.
308326 (Mich. Ct. App. Nov. 21, 2013) (unpublished) (ordering vexatious-litigation sanctions against lawyers and referring
them to bar authorities for frivolous claims designed to “exhaust [the] financial resources” of former clients with whom they
had fee dispute).

A claim that seeks inflated damages for a purportedly unpaid fee can also give rise to bar discipline. Long v. Ethics &
Discipline Comm. of Utah Supreme Court, 256 P.3d 206 (Utah 2009) (lawyer violated Rule 3.1 by filing collection suit for
nearly $8,000 when he “knew that he had not earned this fee”).

Authorities also caution against the assertion of additional causes of action that are designed “to coerce a settlement of the
fee dispute.” Pennsylvania Ethics Op. 2006-9 (2007).
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Recovering Collection Costs — 

Lawyers who wish to recover costs expended in fee litigation would be well advised to include a clause in their retainer
agreements that authorize such “prevailing party” fee-shifting in the event a collection suit arises.

Even then, many bar panels and courts have deemed such agreements unethical and unenforceable if they do not provide
the client with a “reciprocal right to costs and attorneys' fees should an action be pursued by Attorney and the client
successfully defends the action.” Delaware Ethics Op. 2009-2 (2009).

See also Shukla v. Sharma, 2014 BL 282481, No. 13-397 (2d Cir. Oct. 7, 2014) (unpublished) (“non-mutual fee-shifting
provision in [a] retainer agreement [is] unenforceable”); Ween v. Dow, 822 N.Y.S.2d 257, 22 Law. Man. Prof. Conduct 522
(N.Y. App. Div. 2006) (“[W]e find that the very nature of the provision, which permits the recovery of attorneys' fees by the
attorney should he prevail in a collection action, without a reciprocal allowance for attorneys' fees should the client prevail, to
be fundamentally unfair and unreasonable.” ); Arfa v. Zamir , 869 N.Y.S.2d 390 (N.Y. App. Div. 2008) (relying on Ween ); In
re Ernst, 382 B.R. 194 (S.D.N.Y. 2008) (same).

Moreover, courts have stressed that although fee-shifting agreements of this sort may be proper if entered into at the outset
of a representation, they are unethical and contrary to public policy if they are created after the attorney-client relationship
began. Compare Lustig v. Horn, 732 N.E.2d 613, 16 Law. Man. Prof. Conduct 316 (Ill. App. Ct. 2000) (“A presumption of
undue influence arises when an attorney enters into a transaction with his client during the existence of the fiduciary
relationship.”), with Timothy Whelan Law Assocs. v. Kruppe, 947 N.E.2d 366,27 Law. Man. Prof. Conduct 247 (Ill. App. Ct.
2011) (distinguishing Lustig because “the potential for overreaching on the part of an attorney is much greater than before
the relationship commences, when the client is free to simply walk away”).

Mutual Release of Claims — 

------- MPCR 41:2028 -------

An offer to abandon or reduce a claim for unpaid fees in exchange for a client's promise not to sue for malpractice “would fall
squarely within the limitations of Model Rule 1.8(h),” which prohibits agreements that prospectively limit a lawyer's malpractice
liability unless the client is advised in writing of the desirability of obtaining independent counsel. John Martin & Kathryn
Heinrichs, Ethically Pursuing Fees From Former Clients Short of Litigation, ABA Section on Litigation (April 2014) (conference
materials).

See Fla. Bar v. Head, 84 So. 3d 292 (Fla. 2012) (disciplining attorney who sent letter stating that claim for fees would not be
pursued if former client would sign mutual release; letter should have advised former client to seek independent counsel);
Pennsylvania Ethics Op. 87-77 (1987); see also Arizona Ethics Op. 91-23 (1991) (lawyer may not include caveat in agreement
settling fee dispute that would allow lawyer to seek full payment should client file disciplinary complaint against him).
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According to one ethics committee, such deals are acceptable if (1) they relate to services already rendered, (2) the
representation has ended, (3) the lawyer explains all of the implications and (4) the lawyer advises the client to seek another
attorney's advice before agreeing to compromise. New York State Ethics Op. 591 (1988).

Moreover, several authorities stress that a fee or malpractice dispute may never be conditioned on a client's promise not to report
an attorney's professional misconduct to disciplinary authorities. See People v. Moffitt , 901 P.2d 1197 (Colo. 1990); In re
Freeman , 835 N.E.2d 494 (Ind. 2005); In re Wallace , 518 A.2d 740 (N.J. 1986); State ex rel. Okla. Bar Ass'n v. Colson, 777
P.2d 920 (Okla. 1989); New Hampshire Ethics Op. 2011-12/4 (2011); Ohio Supreme Court Ethics Op. 2010-3, 26 Law. Man.
Prof. Conduct 408 (2010).

• For further discussion of this subject, see the chapter on Agreements to Limit Liability, behind the Conflicts of Interest tab.

Effect of Civil Suit on Discipline — 

An attorney may be disciplined for acting unethically in collecting her fees despite the fact that she prevailed in her civil action
against the client to recover payment.

In People v. Smith, 773 P.2d 522 (Colo. 1989), the lawyer was disciplined for threatening to give the police his client's drug
paraphernalia unless the client paid his fee and withdrew a grievance complaint. The lawyer complained that the disciplinary
hearing board was biased because he was denied the right to introduce the entire transcript of his civil action and because the
board refused to accord preclusive effect of the civil judgment on the disciplinary charges. The court upheld the board's actions,
finding that it

properly ruled that the civil action against [the client] had no conclusive effect on the allegations of professional misconduct
arising out of the respondent's claim against [the client] for attorney fees. The respondent's argument in this respect
misconceives the purpose of the disciplinary process by incorrectly assuming that the respondent's civil judgment against
[the client] somehow insulated from scrutiny the respondent's professional misconduct arising out of his efforts to collect
attorney fees due and owing him. In sum, the respondent's assertion of bias is utterly devoid of merit.

APPLICATION — 

------- MPCR 41:2029 -------
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Collection Agencies — 

• Arizona: Use of a collection agency to collect unpaid client bills is allowed, provided the lawyer's right to do this is disclosed in
the written fee agreement, the client gives informed consent and the lawyer reveals to the agency only the minimum amount of
client information necessary to collect the debt. Arizona Ethics Op. 2000-07, 16 Law. Man. Prof. Conduct 664 (2000).

• Colorado: Collection agencies may be used when necessary to collect a fee. Colorado Ethics Op. 548 (1961).

• Connecticut: A law firm may sell its accounts receivable from former clients to a collection agency and assign all interest, but
must ensure that any disclosure of information about the representation reveals no more than is necessary to establish each
claim. Connecticut Informal Ethics Op. 94-5 (1994).

• District of Columbia: Delinquent accounts may be referred to collection agencies so long as the law firm retains control over the
process and ensures that the agency does not divulge client confidences beyond what is necessary to collect the unpaid fees.
District of Columbia Ethics Op. 298, 16 Law. Man. Prof. Conduct 464 (2000).

• Florida: A law firm may provide a collection service with information regarding former clients (not current clients) who are
delinquent in their fee payments if the debt is not in dispute and there is no disclosure of confidential information unrelated to
collection of the debt. Florida Ethics Op. 90-2 (1991, revised 2011).

• Georgia: Collection agencies may be used, and paid on a contingent fee basis, to collect earned fees, provided the lawyer first
offered to submit the matter to fee arbitration, satisfied himself that the fee he is seeking is reasonable and determined that
nonpayment constitutes a gross imposition and is not due to circumstances beyond the client's control. Georgia Ethics Op. 49
(1985).

• Illinois: Unpaid accounts may be referred to collection agencies after all amicable efforts to collect have failed. Collection
agencies whose conduct might erode the public's confidence in the legal profession should not be used. Illinois Ethics Op. 632
(1978).

• Iowa: A lawyer may refer a delinquent account to a collection agency, but first must inform the client that he is doing so. Iowa
Ethics Op. 83-21 (1983); Iowa Ethics Op. 99-08 (1999).

• Kansas: Referral to a credit bureau for collection purposes is proper so long as: (1) the client's legal matters with the lawyer are
completed; (2) the lawyer does not reveal confidential information not related to collection of the debt; (3) the debt is based on a
reasonable fee and is not disputed; (4) the lawyer puts the former client on notice that absent resolution the matter will be
referred to a credit bureau; (5) the lawyer accurately advises the client regarding the possible effects of such a referral on the
client's credit rating; (6) the credit bureau had nothing to do with the legal fee being earned; (7) the lawyer reasonably believed at
the time the fee agreement was made that the client would be able to afford the fees; and (8) the lawyer is satisfied that the credit
bureau will not use illegal collection means. Kansas Ethics Op. 94-5 (1994).
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• Maine: Nothing in the state ethics code prohibits the use of collection agencies, but such practice is undesirable and should not
be used routinely. Maine Ethics Op. 47 (1977).

• Maryland: A lawyer may refer an unpaid bill for legal services to a collection agency if the fee has been completely earned and
the agency played no part in its being earned. Maryland Ethics Op. 82-24 (1981).

• Massachusetts: A lawyer may disclose clients’ names, addresses and time charges to a billing service he hired to prepare bills
and collect fees on his behalf, provided the lawyer ensures that the service maintains client confidences and does not use the
information for any other purpose. Massachusetts Ethics Op. 89-3 (1989).

• Missouri: An agency may be used to collect past due fees and the lawyer may disclose the client's identity and other information
to the agency to aid in the collection, but only to the extent necessary for the collection effort. Missouri Informal Ethics Op.
960203.

• Montana: A lawyer may use a collection agency to collect unpaid legal fees if the lawyer has exhausted all other reasonable
methods short of litigation. Montana Ethics Op. 001027 (2000).

• New Mexico: A lawyer may hire an agency on a contingent basis to collect unpaid bills, provided the lawyer reveals only the
information necessary to collect the fee and does not divide fees for legal services with the agency. New Mexico Ethics Op.
1988-7 (1988).

• New York: A lawyer may use a collection agency if all other reasonable efforts short of litigation have first been exhausted. The
lawyer is legally and ethically responsible for the conduct of the agent in the collection process. The lawyer may reveal client
confidences that are necessary to collect fees. New York State Ethics Op. 608 (1990).

A lawyer may refer a delinquent fee to a collection agency if all means short of litigation have been exhausted and the lawyer
reveals only those confidences necessary to collect the fee. Nassau County (N.Y.) Ethics Op. 90-25 (1990).

• North Carolina: A collection agency may be employed (including percentage-collected compensation arrangements) if the
following criteria are met: (1) the fee is legally and ethically valid; (2) the lawyer did not believe when the fee agreement was
made that the client would not be able to afford it; (3) the lawyer is no longer responsible for the client's case; (4) there is no
genuine dispute over the debt; and (5) the lawyer has no reason to believe the collection agency will act illegally. North Carolina
Ethics Op. 7 (1986).

Lawyers' Manual on Professional Conduct: Practice Guides, Collection

© 2018 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 44



• North Dakota: A lawyer may retain a collection agency to collect overdue fees if the lawyer does not give the agency any
unnecessary information. The payment arrangement with the agency may not depend on the amount collected or otherwise
amount to sharing fees with a nonlawyer. North Dakota Ethics Op. 13-01 (2013).

• Ohio: A law firm may use a collection agency if the firm ascertains that the fee is legal and reasonable and first attempts to use
personal and amicable means to collect the fee. The firm should reveal only those confidences necessary to collect the fee. It
may not lease an employee from the collection agency or give the agency blanket authority to file lawsuits. Ohio Supreme Court
Ethics Op. 91-16 (1991).

• Oregon: A lawyer may use a debt collection agency to collect debts owed to the lawyer by her clients. Oregon Ethics Op.
2005-20 (2005).

• Pennsylvania: A law firm may use a collection agency to collect accounts receivable from his clients but must not disclose
confidential information unless necessary to the collection process. Pennsylvania Ethics Op. 96-09 (1996).

A law firm may disclose the names of delinquent clients to a collection service, which would be paid a noncontingent fee per
account, for the purpose of having the service send out a series of collection letters to the clients, provided the confidentiality of
the representation is otherwise preserved. Philadelphia Ethics Op. 90-23 (1991).

• South Carolina: A lawyer may use a collection agency to collect past-due accounts. South Carolina Ethics Op. 94-11 (1994).

•South Dakota: A lawyer may use a collection agency to collect past due accounts and may reveal information regarding the
representation of the clients, such as address, Social Security number and employment, to the extent the lawyer reasonably
believes is necessary to establish the lawyer's claims. South Dakota Ethics Op. 95-3.

• Texas: If using a collection agency to recover unpaid fees, a lawyer may not disclose confidential information to the agency.
Texas Op. 495 (1994). Nor may the lawyer circumvent this prohibition by making the agency employees into “borrowed” law firm
employees. Texas Ethics Op. 556 (2005).

• Utah: Collection agencies may be used, assuming that the conditions stated in EC 2-23 have been met. Utah Ethics Op.
(unnumbered) (1972).

• Vermont: A lawyer may use a collection agency to collect funds due from clients, provided the lawyer discloses information
relating to the representation only to the extent necessary to establish the claims. Vermont Ethics Op. 97-4.
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• Virginia: A lawyer may refer unpaid client accounts to collection agencies so long as the lawyer is careful to preserve the client's
confidences and to avoid controversies with his client concerning the fee. The arrangement would be unethical if it includes
splitting a legal fee with the agencies. Virginia Ethics Op. 946 (1987).

• West Virginia: A lawyer may refer an overdue client account to a collection agency if several conditions are met, such as that
the fee is legally and ethically valid, the lawyer is no longer responsible for the client's matter, there is no genuine dispute over
the debt, other means of collection have failed and the lawyer limits disclosure of confidential information about the client. West
Virginia Ethics Op. 94-1.

Interest/Finance Charges — 

------- MPCR 41:2031 -------

• Arizona: A lawyer may charge interest on past-due accounts only if an existing written fee agreement with the client provides for
such interest and the client consents to the arrangement after notice with the opportunity to bring the account current. Arizona
Ethics Op. 86-9 (1986).

Attorneys may charge interest on a client's outstanding account if the rate of interest is reasonable, the charge is disclosed in the
written fee agreement and the client gives informed consent. Arizona Ethics Op. 2000-07 (2000).

• California: Interest on unpaid legal fees may be charged provided the client gives informed consent beforehand. If the parties
contemplated that later events could affect the interest rate charged, the attorney may adjust the interest rate. California Ethics
Op. 1980-53.

An attorney may collect interest on delinquent accounts if the attorney informs the client, and the client approves, before the
attorney has performed any substantial work on the client's behalf. San Diego County Ethics Op. 1983-1 (1983).

“Because the collection of interest on costs advanced must be made part of the fee agreement, a lawyer may not as a matter of
course, i.e., absent specific language in the agreement, unilaterally impose interest on a client once the representation is
underway.” Los Angeles County Ethics Op. 499 (1999).

• Colorado: Lawyers may charge interest on delinquent accounts if clients are given prior notice. Colorado Ethics Op. 66 (1984).
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• Connecticut: Interest may be charged on an existing client's new matter provided that disclosure of the charge is made before
the new matter is accepted. Connecticut Informal Ethics Op. 99-26 (1999).

• District of Columbia: A lawyer may impose interest on unpaid fees if a provision to that effect is set out in the original
agreement; in addition, after a delinquency has occurred, the lawyer may ask that the client agree to pay interest charges on any
future delinquencies as a condition to performing further legal work. District of Columbia Ethics Op. 310 (2001).

• Florida: An attorney may charge reasonable interest or service charges for fees that are delinquent, if there is a clear
agreement with the client about it and the charges are within legal limits. Florida Ethics Op. 71-26 (1971).

• Hawaii: A lawyer may charge interest on a client's outstanding balance, including costs, to the extent permitted by law. Hawaii
Ethics Op. 32 (1992).

• Illinois: A lawyer may charge interest on the client's overdue bills, as well as on funds advanced to cover litigation costs. Prior to
this, however, the lawyer should have a written agreement that spells out the rights and obligations of each party, specifies the
interest rate, which must be reasonable, and allows the client a reasonable time to pay the bill or advancement before interest is
charged. Illinois Ethics Op. 87-10 (1988).

• Indiana: Interest may be charged if the client is advised that the lawyer intends to charge interest and the client agrees to pay it
on accounts delinquent for more than a stated period. Indiana Ethics Op. 2 of 1981.

• Kentucky: The client may be charged a service charge and interest on unpaid fees and litigation “advancements” if the client is
notified of the lawyer's intent to charge interest and agrees to it. Kentucky Ethics Op. E-216.

• Maine: A lawyer may not impose a service charge of 1 percent per month on bills unpaid for at least 30 days unless he
discussed the proposed interest charges with the client in advance. Maine Ethics Op. 10 (1971).

• Maryland: There is no ethical problem in the charging of interest, provided the matter is agreed to by the client. Lawyers must
make sure they comply with lending laws. Maryland Informal Ethics Op. 77-48 (1977).

• Massachusetts: A lawyer may charge interest on an unpaid balance whether or not the lawyer and client agreed to such
charging of interest prior to the rendering of services. However, the client must receive and have a reasonable opportunity to pay
the balance due without interest. Massachusetts Ethics Op. 83-1 (1983).

Lawyers' Manual on Professional Conduct: Practice Guides, Collection

© 2018 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 47



• Michigan: An “interest or a late fee that comports with [Rule] 1.5 and existing law can be charged, but only after the client has
been billed for the costs and/or expenses, has been given a reasonable opportunity to pay without incurring an interest charge or
late fee, and has failed to pay after receiving notice that payment was due.” Michigan Informal Ethics Op. RI-364 (2013).

• Missouri: Counsel may charge interest on past due fees so long as the charge scheme is disclosed to the client up front.
Missouri Informal Ethics Op. 960017.

• Montana: A lawyer may charge interest on delinquent accounts if the client has agreed in writing. The lawyer must continue to
recognize the ethics provisions pertaining to the determination of proper fees and the ability of clients to pay. Montana Ethics Op.
24 (1981).

• Nebraska: An agreement in which the client agrees to pay interest on past due accounts is ethical if it (1) is in writing; (2) is
entered into prior to or at an early stage of the representation; (3) clearly states a reasonable rate of interest; and (4) clearly sets
forth when the account becomes past due, which must not be less than 30 days after the billing date. Nebraska Ethics Op. 86-3.

• New Hampshire: A lawyer may charge interest on unpaid fees, such as a charge of 1.5 percent per month on fees that are not
paid within 30 days of billing, provided the charges do not violate applicable federal or state laws and clients are notified and
agree in advance. New Hampshire Ethics Op. 1988-9/25 (1989).

• New Jersey: A lawyer may require interest on delinquent fee accounts if the fee agreement stated from the outset that a lawful
rate of interest would be charged if the account remained unpaid 30 days after the client received the bill. New Jersey Ethics Op.
446.

• New York: A law firm may include a provision in its retainer agreement allowing interest charges on unpaid legal fees when (1)
the firm fully informs the client of the circumstances under which interest may be charged; (2) those circumstances, the fee and
the interest rate are reasonable; and (3) the client consents. If the retainer agreement is silent, the firm may nevertheless charge
interest on unpaid legal fees if it notifies the client that the firm intends to charge a reasonable interest on unpaid legal fees and
the client is given a reasonable opportunity to pay the outstanding balance before any interest accrues. New York City Ethics Op.
2000-02 (2000).

• North Carolina: A law firm may charge interest on delinquent bills provided the firm complies with Rule 1.5(a) and other
applicable laws such as those dealing with consumer credit and usury. North Carolina Ethics Op. 98-3 (1998).

• Ohio: A lawyer may charge interest on a client's unpaid balance. The lawyer should enter into a written fee agreement that sets
out the terms of the fee. Ohio Supreme Court Ethics Op. 91-12 (1991).

A lawyer may charge interest on a delinquent account provided that at the start of the attorney-client relationship the client is
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advised in writing of the lawyer's intent to charge interest on accounts delinquent for more than a specified period and the client
consents. Ohio Formal Ethics Op. 35 (1981).

• Oklahoma: It is not unethical to charge interest on a client's overdue account if the client has agreed that interest will be
charged on his account. Oklahoma Ethics Op. 286 (1975).

• Oregon: A lawyer may not charge a client interest of 18 percent per year on delinquent accounts if the client has not previously
agreed to pay interest or a late fee. State law provides for a charge of only 9 percent per year in the absence of an agreement on
interest. Oregon Ethics Op. 2005-97 (2005).

• Pennsylvania: The fee agreement may provide for an interest charge on balances that remain unpaid after one month, and on
advanced costs and expenses, if the interest rate is not excessive. If the fee agreement is silent on this subject, the lawyer may
charge a reasonable interest rate if he first gives the client reasonable notice of the charges. Pennsylvania Ethics Op. 91-27
(1991).

• Rhode Island: A lawyer may charge interest on unpaid balances for legal services previously rendered in the absence of a prior
agreement with the client, provided that the lawyer complies with the applicable laws governing the charging of interest and that
clients receive advance notice of the charges with reasonable opportunity to pay the balance without interest. Rhode Island
Ethics Op. 98-06 (1998).

• Utah: A lawyer may charge interest on delinquent accounts, as per ABA Formal Ethics Op. 338. Utah Ethics Op. (unnumbered)
(1975).

• Vermont: A lawyer may charge interest on a delinquent account if the client consents. Vermont Ethics Op. 76-9.

• Virginia: A lawyer may enter into a fee agreement with a client where the lawyer will impose an interest charge on accounts
unpaid after 30 days, if the fee is reasonable and explained to the client. The lawyer should take into consideration the client's
ability to pay. Virginia Ethics Op. 1247 (1989).

An attorney may not automatically impose interest on delinquent fee accounts or characterize the interest as finance or service
charges. Interest may be imposed where the client desires to defer payment for his convenience, agrees both as to the amount
and the imposition of the charge, and retains the right of prepayment without penalty. Virginia Ethics Op. 186-B (1981).

• Washington: Lawyers may charge interest on delinquent accounts. Washington Ethics Op. 158 (1975).
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• Wisconsin: The engagement letter and billing statements may include a provision that an interest charge of 1.5 percent per
month will be added to delinquent accounts. An interest charge is a factor involved in computing the lawyer's fee and thus is
properly communicated to the client in writing at the beginning of the representation. Wisconsin Ethics Op. E-90-4 (1990).

Conditional Check — 

------- MPCR 41:2033 -------

The Illinois Appellate Court, First District, held that a law firm gave up its right to demand full payment for its services when the
firm's office manager endorsed and deposited a check, for less than the amount of outstanding fees, on which the client had
written “This check is payment in full for all services rendered.” The court observed that while a conditional check usually does
not compromise a creditor's right to payment, acceptance of such a check constitutes an accord and satisfaction under certain
conditions, which the court found to exist in this case: The firm and client had a genuine dispute over the amount of the firm's bill,
they had engaged in negotiations in an attempt to settle their dispute and the firm deposited the conditional check the client
thereafter submitted as his offer of payment. The court said that where there is a bona fide dispute between the parties, a tender
by the debtor with the explicit understanding of both parties that it is in full payment of all demands, and an acceptance by the
creditor, there is an accord and satisfaction. The office manager's endorsement and deposit of the conditional check was imputed
to the firm, thereby constituting an acceptance of the client's offer. Shea, Rogal & Assocs. Ltd. v. Leslie Volkswagen Inc., 576
N.E.2d 209 (Ill. App. Ct. 1991).

Set Off — 

------- MPCR 41:2034 -------

A lawyer whose client refuses to pay for past legal services may not set off the unpaid amounts against funds received on other
matters on which the lawyer represents the client. The Code of Professional Responsibility requires a lawyer to return client
funds upon request and does not provide an exception to set off prior debts. South Carolina Ethics Op. 83-17.

Withdrawal for Nonpayment — 

A lawyer may not refuse to file a final divorce decree until his fee has been paid in full, according to the West Virginia State Bar
Legal Ethics Committee. While a lawyer may withdraw from a divorce proceeding at intermediate stages if the client defaults
under a fee agreement, once the lawyer has moved the case to judgment he has an ethical duty to file the final divorce decree or
to notify the client that the divorce proceedings are not finalized. A lawyer's refusal to proceed to final judgment in a divorce
action due to nonpayment of his fee violates DRs 5-101(A) and 7-101(A)(2), and probably DR 7-101(A)(3) as well. Although
acknowledging that a lawyer might have a lien on the client's copy of the final decree, the committee said that the lawyer could
not use it to refuse to have the decree entered by the court. West Virginia Ethics Op. 84-4 (1984).

Arbitration — 
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▸A D.C. court rule gives clients the power to demand arbitration of a fee dispute whether or not the fee contract
includes an arbitration provision, according to the District of Columbia Court of Appeals (BiotechPharma, LLC v. Ludwig &
Robinson, PLLC, 98 A.3d 986, 30 Law. Man. Prof. Conduct 585 (D.C. 2014).

The court concluded that it had both statutory and inherent authority to enact the rule, which it said does not unconstitutionally
deny lawyers their right to a jury trial or due process.

▸Procedures used in fee arbitration programs have been found wanting when they fail to protect the rights of clients, who as
nonlawyers may not be as well situated as lawyers to understand their rights in an arbitration.

A divorce client who “had led a relatively sheltered life as far as business was concerned” agreed with her lawyer to submit their
dispute over his fee to the Massachusetts Bar Association's Fee Arbitration Board. The client received a guide to the board and
its rules, and, based upon these and upon assurances from board personnel that the board's proceedings were informal,
appeared without an attorney. The board ruled in favor of the lawyer, and, following a requisite 30-day waiting period during
which the client could have but did not seek court review, the lawyer moved to confirm the board's award.

Acting pursuant to its supervisory power, the Massachusetts Supreme Judicial Court vacated the award, on the ground that the
client had not been adequately informed of the nature of the board's proceedings or of her right to challenge the award. Marino
v. Tagaris, 480 N.E.2d 286 (Mass. 1985).
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