
 
 
 

  

Restrictive Covenants – Choosing Between New Jersey and New York Law for Multi-State 
Employers 
By Laurent Drogin and David Kleinmann  
 
The economies of the States of New York and New Jersey are inexorably intertwined. Eighteen of the 20 largest private 
sector employers in New York also have employees in New Jersey. Likewise, 13 of the 20 largest private sector 
employers in New Jersey also have employees in New York.1 Eight of the leading accounting firms by revenue in the New 
York/New Jersey area have offices in both New York and New Jersey,2 and eight of the country’s 10 largest insurance 
brokerages have offices in both New York and New Jersey.3 The same is true for New York City’s 10 largest banks.4  

 
Surprising? Not really. The only thing separating the two states is water, and an artificial line5 which creates no real 
economic impediment.  

 
Employers with employees in both New York and New Jersey confront a choice: Apply one state’s law to their employees 
in two (or more) states or select several state’s laws to apply dependent upon geography. This decision is of critical 
importance when applied to agreements containing restrictive covenants, regardless of whether those covenants forbid 
competition, soliciting, accepting business form or servicing clients, the poaching or hiring of employees or other 
activities. The decision is complicated further by the tension between the desire to have the most advantageous law 
applied to a potential dispute and the practical realities of actually needing to have agreements that can be consistently 
and uniformly administered by management and human resources professionals.  

  
While the question arises most often in the context of relationship-based industries such as professional services and 
sales – industries in which employers frequently to apply uniform restrictive covenants company-wide to protect 
information and client relationships, companies of all stripes, though, may seek to prevent departing employees from 
soliciting their co-workers to leave and join them at new employers.  
 
No matter the industry, an employer’s choice as to the application of state law can have significant – and frequently 
unintended – consequences.  
 
The Overall Enforceability of Restrictive Covenants Under New Jersey and New York Law 

To pass muster, New York law requires a restrictive covenant to be narrowly tailored to protect a “legitimate protectable 
interest.” Similarly, New Jersey law requires a legitimate “business interest.” In either case, the covenant must last no 
longer than is deemed necessary to protect that interest. Courts will often find a particular covenant only partially 

                                                 
1 https://www.zippia.com/advice/largest-companies-in-new-york/ https://www.zippia.com/advice/largest-companies-in-new-
jersey/ 
2 https://lscpagepro.mydigitalpublication.com/publication/?i=479119#{%22issue_id%22:479119,%22page%22:26} 
3 https://www.businessinsurance.com/article/20190103/NEWS06/912325911/Business-Insurance-2018-Data-Rankings-BI-Top-100-
brokers-US-business 
4 https://localreviews.knoji.com/10-largest-banks-in-new-york-city/https://localreviews.knoji.com/10-largest-banks-in-new-york-
city/ 
5 https://www.nytimes.com/2016/01/02/arts/harvards-find-of-a-colonial-map-of-new-jersey-is-a-reminder-of-border-wars.html 
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enforceable – it is then a matter of state law as to whether or not the court will “blue pencil” the provision in question. 
New Jersey law is significantly friendlier to employers in this regard. 
 
As recently re-enforced by the Third Circuit Court of Appeals in ADP, LLC v. Rafferty, restrictive covenants are 
presumptively partially enforceable under New Jersey law. See ADP, LLC v. Rafferty, 923 F.3d 113 (3d Cir. 2019). In ADP 
the Third Circuit noted that, beginning in 1970, “the New Jersey Supreme Court jettisoned the complete-invalidation 
rule, permitting the partial enforcement of restrictive covenants where consistent with public policy” 923 F.3d at 121-
122. As the court noted, “New Jersey has evolved from invalidating overbroad restrictive covenants outright to 
presumptively “compress[ing] or reduc[ing]” their scope “so as to render the covenants reasonable.” ADP at 120 citing 
Karlin v. Weinberg, 77 N.J. 408, 390 A.2d 1161, 1168 n.4 (1978); Maw v. Advanced Clinical Commc'ns, Inc., 179 N.J. 439, 
846 A.2d 604, 608-09 (2004). 
  
This means that a court examining a restrictive covenant and applying New Jersey law will likely find it at least partially 
enforceable, even if it also finds the duration, activities restrained, client’s covered or geographic area overbroad.  
 
New York, however, is different, and has evolved over the past 20 years to a point that restrictive covenants in 
employment agreements found to be overbroad are presumptively unenforceable. New York courts will only “blue 
pencil” – partially enforce – an overbroad restrictive covenant if the employer is able to demonstrate the absence of 
coercion and duress, and only then if the provisions in question are not “overreaching.” BDO Seidman v. Hirshberg, 93 
N.Y.2d 382, 713 N.E.2d 1220, 690 N.Y.S.2d 854 (1999). “Overreaching” has been interpreted to mean that the covenants, 
despite their overbroad nature, nonetheless fail to recognize the “known and obvious” requirements of New York law, 
presumably at the time of their creation. See Scott, Stackrow & Co., C.P.A.’s, P.C. v. Skavina, 9 A.D.3d 805, 808, 780 
N.Y.S.2d 675, 678 (3rd Dept. 2004) (holding that partial enforcement was not available because to “require defendant to 
sign the agreement after the issuance of BDO Seidman, which deemed unreasonable a similar anti-competition 
agreement prohibiting the solicitation of an accounting firm's entire client base and served as notice to plaintiff that the 
agreement at issue here was also overly broad” justified declining to partially enforce a restrictive covenant); Brown & 
Brown, Inc. v. Johnson, 158 A.D.3d 1148, 1149, 71 N.Y.S.3d 255 (4th Dept. 2018) (holding that “the fact that the 
agreement provides for partial enforcement of the non-solicitation covenant, which is clearly over-broad under New 
York law, casts doubt on plaintiffs’ good faith in imposing the covenant on Johnson.”)  
 
The Specific Enforceability of Employee Non-Poach Provisions 

New Jersey courts are also more likely to enforce a “non-poach” provision – a covenant that forbids a former employee 
from soliciting a former employer’s other employees (or consultants) to leave and join a competitor. See Howmedica 
Osteonics v. Zimmer Inc., 461 Fed. Appx. 192, 197 (3d Cir. 2012) (noting the need to narrow injunctive relief prohibiting 
the solicitation of all employees of a former employer to those in certain relevant offices but noting their enforceability, 
once narrowed); see also Chemetall US Inc. v. Laflamme, No. 16-780 (JLL), 2016 WL 885309, at * 11, n.10 (D.N.J. Mar. 8, 
2016) (upholding enforcement of employee based restrictive covenant for the same reasons as a client based 
restriction); Scholastic Funding Group, LLC v. Kimble, No. 07-557(JLL), 2007 WL 1231795, at *9 (D.N.J. Apr. 24, 2007) 
(enforcing a non-solicitation of employee provision and holding that if an employee was “not restrained from violating 
the Non–Solicitation Provision, Plaintiff's reputation and goodwill will be damaged since its competitors and clients will 
likely view any ‘defection’ of employees to a competitor in a negative light”).  

 
Under New York law, a non-poach provision is only enforceable if it is found to protect either a legitimate protectable 
interest in the company’s confidential information or to protect against losing the company’s goodwill interest in client 



 
 
 

  

relationships. Unlike New Jersey, neither damage to reputation, the desire to protect against the loss of employees 
whom the Employer has painstakingly trained is considered a legitimate protectable interest under New York law. See 
IBM v. Visentin, 2011 WL 672025 at *23 (S.D.N.Y. Feb. 16, 2011) (holding restrictive covenant unenforceable where the 
“purpose was not to protect its legitimate interests but to prevent its employees from taking employment elsewhere”); 
In re Document Technology Litigation, 275 F. Supp.3d 454, 466-67 (S.D.N.Y. 2017) (holding that even “ ‘the potential 
harm…arising from the coordinated en masse resignation of several employees’… [was] not a legally cognizable 
[legitimate protectable] interest…” and declining to enforce a restrictive covenant prohibiting the inducement or 
encouragement of employees to leave an employer). 
 
Other Divergent Results  

New York and New Jersey come to similarly divergent results in their analysis of client-based restrictions. New York 
courts, for example, will often grant an employer’s request for injunctive to enforce a non-solicit/accept/service, but will 
not require a former employee to cease servicing clients that have already left the former employer as a result of that 
former employee’s solicitation. See Marsh USA, Inc v. Schuhriemen, 183 F.Supp.3d 529 (S.D.N.Y. 2016) (noting that 
servicing of successfully solicited client might violate injunction, but not directing former employee nor agency to 
terminate relationship with client).  
 
Courts applying New Jersey law, have, required former employees and their new employers to terminate client 
relationships. See Wells Fargo Ins. Servcs. USA, Inc. v. Blazier, Case No. 17-CV-9520 (S.D.N.Y. 2017, December 7, 2017) 
(applying New Jersey law issuing a temporary restraining order prohibiting the direct or indirect, servicing, accepting 
business from or servicing of certain clients and specifying that the prohibition on indirect servicing required the former 
employee to discharge those clients successfully solicited or accepted.) 
 
Why Choose New York Law at All, Then? 

The obvious advantages of New Jersey law notwithstanding, there is one specific set of circumstances under which New 
York law is significantly more favorable to employers. Specifically, New York’s employee-choice doctrine requires that 
former employees seeking post-employment severance or other related compensation strictly comply with their post-
employment restrictive covenants even if those covenants are deemed not “reasonable” in terms of their scope, 
duration, geography or otherwise. See Morris v. Schroeder Capital Mgmt. Int’l, 7 N.Y.3d 616 (2006). New Jersey law, still 
requires that post-employment restrictive covenants be reasonable to be enforced. See ADP, LLC v. Jacobs, 2016 WL 
4670805 (D.N.J., August 5, 2015) (enforcing restrictive covenants in several agreements under a reasonableness analysis 
and noting the presence of severance); see also Krzastek v. Global Resource Indus. And Power, Inc., 2008 WL 4161662 
(N.J. Sup. Ct. App. Div., Sept. 11, 2008) (analyzing restrictive covenants associated with severance amounts under 
reasonableness analysis and citing Solari Indis., Inc. v. Malady, 55 N.J. 571 (1970)); Rosen v. Smith Barney, Inc., 393 N.J. 
Super. 578, 596 (N.J. Sup. Ct. App. Div., June 15, 20017 (holding forfeiture provision in pension plan unenforceable 
because it was not reasonable.)   
 
So, What Is the Key to Making this Decision? 

The state law applied through an agreement’s choice of laws provision is all too often the result of a predecessor’s 
thinking, a company’s hasty expansion into a new state or decision making – even if once well-reasoned – that was 
based on prior iteration of the company’s business or outdated law. 
 



 
 
 

  

 
Employers should revisit these provisions anew and consider: 
 

(1) which state’s laws best advantage enforcement of restrictive covenants in light of the company’s specific 
protectable interests;  

(2) whether the company can extend a state’s laws beyond its borders to cover employees in a different 
jurisdiction;  

(3) whether or not it is logistically and administratively feasible to have a different state’s laws applied to different 
categories of employees; and 

(4)  whether the company should implement a new agreement containing revised restrictive covenants to new hires 
and/or existing employees. 
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